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P-ROCEEDI-NGS
(10: 08 a.m)

CHAlI RPERSON POURCI AU: W'l | nove on to our
virtual public hearing session, and our first case
s 21404.

Secretary Mehlert, would you please read it
into the record?

MS. MEHLERT: Yes. Next in the public
hearing is Application No. 21404 of 512 Taylor, LLC

This is a self-certified application pursuant to
Subtitle X, Section 901.2 for a special exception
under Subtitle D, Section 5201 fromthe side yard
requi renents of Subtitle D, Section 208.7. This is
for a partial third-story and two-story rear
additions to an existing two-story attached
principal dwelling. It's located in the R-2 Zone at
1534 Nebraska Avenue NW Square 1879, Lot 30. This
public hearing was originally schedul ed for January
28t h and has been postponed several tines.

On January 28th, the Board also granted a
request for party status in opposition to Katelyn
Bel i nski and Jason and Patricia Kovacs. |'Il also
note as a prelimnary matter, the party in
opposition, Katelyn Belinski, has proffered an

expert witness, Qillernmo Rueda, who has previously

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com


https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N N MDD P P P PP PP PP kPP
o A W N P O © 00 N O O b W N B+, O

been recogni zed as an expert wi tness by the Board.

CHAlI RPERSON POURCI AU:  Thank you so mnuch.
| see we have M. Sullivan with us as the agent for
the applicant. Are you ready to proceed with your
presentation and report?

MR. SULLI VAN Yes, we are, Madam Chair.
My nanme is Marty Sullivan, zoning counsel for the
applicant. If we could | oad the Power Poi nt
presentation, please. And if we could please go to
the end of the PowerPoint presentation first. |
want to go to the third slide fromthe end. This is
the updated one. |Is this the |last page? GCkay. W
subm tted an updated Power Poi nt.

| wanted to address a question before we
get into the neat of the hearing, and if it's
possible to | oad that PowerPoint presentation
because it includes just sone information fromthe
public domain, a BZA order discussing self-
certification. | think it would be helpful to go
over that first before we start the nmain
presentation. Wile that's getting | oaded, | can
start tal king about that because before we del ve
into the actual argunment for the special exception
that's being requested, | think, possibly we could

save a lot of tinme and provide sone focus here
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because fromthe party opponents and their expert
Wi tness, the majority of the argunents have to do
W th the question of erroneous self-certification.
O in other words, they're claimng that we haven't
asked for the correct relief or the right anmount of
relief.

We are asking only for special exception
relief fromthe side yard provision found in D208,
and we're asking that request, which is eval uated
pursuant to D5201.4. It's known as the light and
air, privacy, and character, scale, and pattern
criteria. The party opponents and their expert
W t ness have nmade nunerous argunents which are, at
their heart, argunents of erroneous self-
certification. W have self-certified this
application, certifying that, in our opinion, the
side yard relief for one side yard is the only
relief that's required for the proposed project.

| think it's inportant before we start the
mai n presentation that we di scuss the purpose of
self-certification and what it neans as applied to
this case. This is BZA Oder 18263B. It's a remand
order witten in 2011. The reason |'m providing
this is because it provides an excellent explanation

of how self-certification works and what it neans
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for the Board when there's clains of erroneous self-
certification. So, if we could go to the next
slide, please.

"Il start with the m ddl e paragraph on
page 9 here of the order, starting with this
application. This application was self-certified.
That provision allows an architect or attorney to
certify that zoning relief is needed and the type of
relief required. Self-certification therefore
al l ows property owners who know what zoning relief
I's needed to seek that relief prior to applying for
a building permt. Then I'Il drop to the | ast
par agraph there. Thus, the Board's grant of this or
any other self-certified application does not
prevent the Zoning Adm nistrator from denying a
bui | ding permt because nore relief is needed or the
Board fromaffirmng the denial. Next slide,
pl ease.

Here's the inportant paragraph on the next
slide. It is for this reason the Board has
consistently held that assertions of an erroneous
certification are irrelevant to its review of
applications. And the Board in this case relied on
ot her BZA opinions and also relied on the Court of

Appeal s, which stated that these hol dings are
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consistent with the Court of Appeals adnonition
that, “In evaluating requests for special
exceptions, the BZAis |[imted to a determ nati on of
whet her the applicant neets the requirenents of the
exception sought” and in this case, again, we're
only asking for the one exception.

It goes on to say, “It would defeat the
entire purpose of the self-certification process if
one of the requirenents of the exception sought is
to prove that the exception alone wll suffice.”
Effectively neaning it defeats the purpose of self-
certification if | also have to prove to the Board
and the Board has to eval uate and approve that the
entire proposal neets every zoning regul ation out
there. This is not to say that the Board may not,
on its own notion, dismss an app where there's no
pl ausi bl e basis to conclude that the relief
requested is sufficient. No plausible basis.

It goes on to say the Board has the right
not to waste its tine. |f there was a undi sputed
hei ght violation, if we were asking for 45 feet in
hei ght and | refused to add a variance to ny
request, the Board should dism ss that case because
it's in the interest of not wasting their tine when

it's obvious. But here's another key sentence,
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t hough, “But where, as here, the issue is not one of
conputation but interpretation, the Board shoul d at
this stage allow the Zoning Adm nistrator to carry
out the function of admnistratively interpreting
the zoning regulations.” Wat that neans for this
case -- and I'll use the party opponent's expert
Wi tness summary as an exanple. He has nine points,
and "'msorry | don't know what exhibit this is, but
"1l describe it in detail. Point 1 and 7, he's
claimng we need variance relief because he's saying
that we are raising the building for zoning
purposes. We've self-certified that this is an
addition, and we're relying on the Zoning
Adm nistrator to agree with us on that, and they
have to this point. So we're not going to ask for a
variance. He wants us to ask for a variance.

The next item he clains that we failed to
di scl ose the existence of an additional dwelling
unit at the cellar level with its own i ndependent
entrances, sleeping and kitchen facilities. This
isn't relevant in any context anyway for the speci al
exception. But again, that's self-certified. W're
not applying for a building permt for an accessory
apartnment in addition to the single famly. |If the

Zoni ng Adm ni strator |ooked at the plans and said,
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Yes, you are, then we woul d have to get approval as
an accessory apartnment. But that's a matter of
right as well anyway, so that doesn't matter.

The solar studies, this is the big item
M. Kovacs and M. Rueda are both claimng that we
shoul d be asking for relief fromD 204 for the solar
wat er heater on M. Kovacs roof. |In our opinion, we
don't need to do that, and we're not requesting
that. |It's for the Zoning Adm nistrator to then, in
the building permt application, tell us whether or
not we're wong about that. And if the Zoning
Adm ni strator agrees with us, M. Kovacs has the
ability to appeal that and chal | enge that deci sion.

M. Rueda says that we failed to request special

exception relief from D 207.4 because the upper
floors of the addition go nore than 10 feet past the
upper floors of the adjoining buildings. W happen
to know that's not how the Zoning Admi ni strator
Interprets it, and so we haven't asked for that, and
It's not before the Board. They also say we failed
to request special exception relief for D 204.
That's the sol ar energy panels.

So, there's mainly three areas that he says
It's a zoning raise. He says we need speci al

exception relief fromthe upper floors for the 10-
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foot rule and also for the solar panels. So we're
not asking for that. W're only asking for side
yard relief, and that's all we've certified to. And
| want to note that this is not just a technicality
of law. There's a |ogical and pragmatic reason

behi nd the self-certification process and how it
shoul d be applied here. The permtting

prof essionals at DOB and at the Ofice of the Zoning
Adm ni strator have the experience and training to
review building permt applications in their
entirety to determ ne whet her any additional relief
is required. |If this board was charged w th having
to determ ne on every application whether or not the
applicant was asking for the correct relief, the
Board woul d be in the position of review ng an
entire plan set and building permt application for
conpliance with the entire panoply of zoning

regul ations and requirenents. And the Board, in
this case, doesn't even have all the required
docunents for that. They only have the docunents
required to show enough to for themto eval uate the
relief being requested. For instance, solar panels.
W woul d have a | ot nore detail ed argunent on the
solar panels if we were asking for that relief.

This is what the BZA is explaining in the

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com


https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N N MDD P P P PP PP PP kPP
o A W N P O © 00 N O O b W N B+, O

12

Lester order. | think it's appropriate for the
Board to either strike the argunents relating to
erroneous self-certification or at least [imt the
party opponent's tinme spent on those because the
Board should find those to be irrelevant and the
province of the Zoning Adm nistrator, as stated in
the m ddl e paragraph on page 10 at the end there
where it says, \Wereas here the issue is one of
interpretation, the Board should allow the ZA to
carry out the function of interpreting the zoning
regul ati ons, which of course is chall engeabl e back
to this BZA. And you have appellate jurisdiction
over those decisions at that point.

Wth that, | would like to begin the main
presentation and go back to page 1 unless the Board
has any questi ons about what |'ve stated on self-
certification at this point.

CHAI RPERSON POURCI AU: Pl ease proceed.

MR SULLIVAN: Thank you. The address is
5034 Nebraska Avenue, NW Next slide, please. The
request is for -- well, first go through the
I ntroduction of the property. The lot area is 2,932
square feet. It is a non-conformng ot as to | ot
wdth and ot area. This is a two-story single-

famly rowdwelling. It's a single-famly dwelling,
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13
exi sting and proposed. The relief sought is under
208.7 for one five-foot side yard for the | ength of
the addition, and only one such side yard is
required. The Ofice of Planning is recomendi ng
approval, and DDOT has no objection. And the
applicant is proposing to construct a three-story
rear addition that is also set back fromthe front
building Iine. Next slide, please.

The building is an existing row dwel |ing,
no side yards, in an R-2 zone, where buildings are
required to have one eight-foot side yard when built
new. The building's currently non-conformng with
respect to the side yard requirenents, and pursuant
to D-208.7 in the case of a building wth a non-
conform ng side yard, an extension or addition may
be made, provided that the width of the existing
side yard shall not be reduced or elimnated, and
provided further that the width of the side yard
adj acent to the extension or addition shall be a
m ni mum of five feet.

The proposal is requesting to maintain the
existing condition with no side yards. Therefore, a
relief is requested fromthe requirenent to provide
a five-foot side yard for the addition. Next slide,

pl ease.
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14
| think it's inportant to note in that when
we're requesting the relief, the matter of right
option is significant here. W're not asking for
height relief or stories relief. Third story is
permtted with a five-foot side yard, and the
addition's permtted with a five-foot side yard. W
have communi cated with the nei ghbors. | was under
the inpression that M. Kovacs was al so represented
by Ms. Ferster, and | was m staken in that. So, |
may not have conmunicated -- | woul d have
comuni cated with M. Kovacs nore.

I n our communications with Ms. Ferster, it
was relayed to us that the main conplaint is about
the third story addition in general, and renoving
the third story would be the requirenent if we were
to be able to get agreenent fromthe nei ghbor, M.
Belinski. Next slide, please. [|'d like to turn it
over to the architect. M. Abebe should be on the
panel, | believe. Dag, if you want to take them
t hrough the photos and the plans, please.

MR. ABEBE: Sure. So, as our
representative has stated, it's in arowbuilding in
the mddle of two --

M5. FERSTER: ['msorry, | need to

interrupt for a mnute because M. Sullivan has not
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15
qualified his architect as an expert yet. |If he
wants to --

MR, SULLIVAN. We're not presenting him as
an expert.

M5. FERSTER. O fer him-- offer himas an
expert.

MR. SULLIVAN. He's the -- we haven't
presented himas an expert w tness.

CHAI RPERSON POURCI AU:  Excuse ne -- excuse
me. He is already qualified as an expert. Thank
you for bringing that up.

M5. FERSTER If | may, Madam Chair.

CHAI RPERSON POURCI AU:  Excuse ne. You'll
get a chance to speak in the rebuttal after the
presentation. Al right? |Is that okay?

M5. FERSTER: Yes, |'Il just have sone
Cross-exam nati on questions.

CHAI RPERSON POURCI AU:  Very good. |'I1
call on you for that, and | would like to ask the
appl i cant how nmuch | onger they expect the
presentation to proceed. M. Sullivan, can you
answer that?

MR, SULLIVAN. Yes. Thank you, Madam
Chair. | should be 5 or 10 m nutes tops.

CHAlI RPERSON POURCI AU: Ckay. Thank you.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com


https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

16

Pl ease proceed.

MR. ABEBE: (kay. So next slide, please.
So this is the existing rear yard. W are proposing
a single famly dwelling unit. Next slide, please.

This is the current condition of the existing rear
yard. As you can see, there is a single story
addition on both sides of abutting properties. Next
slide, please. It has an existing entrance to the
basenent. Next slide, please. And this is also
part of the existing rear yard condition. Next
slide, please. GCkay. So, on our addition we only
propose 10 feet rear addition. On the 10 feet rear
addition we don't have any wi ndows to the neighbor,
our w ndows are designed to | ook to our own
backyar d.

MR, SULLI VAN: Excuse ne, excuse ne. |'m
sorry. Dag, can you ask the presenter to nove the
slides in conjunction with what you're --

MR. ABEBE: Thanks. GCkay. Next slide,
pl ease.

MR. SULLIVAN. -- tal king about.

MR. ABEBE: (kay, next slide -- next slide.

So these are the shadow studies for the four
seasons. As you can see, there is a mninml inpact

on the abutting property’s rear yard. Next slide,

Neal R. Gross and Co., Inc.
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pl ease. This is also the shadow study. Next slide,
pl ease. This is the plan existing and versus
proposed. As you can see, we are only adding a 10
foot rear addition to the back. Next slide, please.

So, this is a single-famly unit. The in-
| aw suite in the basenent and there's living room
and bedroons on the upper |levels of the building.
Then on the third floor, we have given anple
set backs fromthe front considering the chi nmeys on
abutting properties and then we al so have presented
this to DOB. Next slide, please.

This is to show how we have kept the
characters of the building and the nei ghborhood, but
al so that we have basically upgraded the front
facade. Next slide, please. This is the rear
el evation. Next slide, please.

As you can see, then we can see the
nei ghbor's property with regards to our addition.
Next slide, please. This is also to show the other
side our addition wth regards to the neighbor's
property. Next slide, please. Yeah. That's it
mostly. |If you have any questions regarding the
design, let me know, but nostly it's a very sinple
project. |It's a single-famly, nothing conplicated

fromthe design perspective. Thank you.
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MR. SULLI VAN: Thank you, Dag. If we could
go back a few slides to the slides about the how we
meet the special exception criteria. One slide
previous, please. |I'mgoing to nake sure we --
okay, next slide, please. Ckay. | want to note the
O fice of Planning recomendation and hi ghlight sone
of the comments they had on the special exception
criteria on light and air. They've noted that the
application conplies with all R 2 standards except
this requested side yard requirenent. A matter of
right addition could be constructed with a five-foot
si de setback, and the applicant's shadow st udy
conpares that scenario wth the proposed addition,
as is the customary standard for these speci al
exception cases.

Al t hough the proposed design would create a
smal | anmount of additional shadow on adj acent
properties, the difference is |imted and not undue
per BZA practice conpared to what could be built as
a matter of right. Regarding privacy, there are no
wi ndows proposed on the building sides, and the open
decks are |located at the rear of and on top of the
dwel | ing. The placenment of these features is
| ogical as to not create undue privacy concerns to

any nei ghboring property. Again, these are coments
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fromthe O fice of Planning.

Regardi ng character, scale, and pattern,
the addition is visible fromthe public alley but
does not extend nore than 10 feet beyond the
furthest adjacent rear walls and is partially
screened by site features and nei ghboring
structures, and the proposed decks and bal conies are
typical residential elements. Although the third-
story addition occupies the existing footprint, the
front deck setback, substantial front yard
veget ati on, and surroundi ng buildings mnimze
visibility fromthe street. The building is set
back significantly fromthe front building |line and
about 60 feet fromthe front property line in total
fromthe existing building. For these reasons, the
proposal does not substantially visually intrude on
character, scale, and pattern of houses on the
street. Next slide, please.

This mght be a little bit duplicative, but
this is our argunent as well. Regarding the general
speci al exception criteria, the applicant proposes
to expand an existing non-conform ng structure that
has occupied this ot for approximately 85 years.
The proposed i nprovenents are consistent with the

purpose and intent of the zoning regulations and
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wi Il not increase density beyond what is permtted

by speci al exception or introduce any prohibited
uses. Regarding 901.2B, the applicant does not
propose side-facing w ndows, and for other reasons

di scussed in the specific criteria, this proposal

will not tend to affect adversely the use of

nei ghbori ng property.

As you saw fromthe shadow studies, the
addi tional shadow is |limted, and this should not be
consi dered undue. It's inportant to note that the
matter of right option would be to go to the sane
hei ght and could do an additional footprint by going
further to the front and not having the front set
back with a five-foot setback requirenent. So, that
five feet mssing, we're conparing -- as is the
customw th shadow studies -- we're conparing the
matter of right option or what will happen if this
isn't approved with what we're asking for.

You can see why that would only be a
limted anmobunt of shadow because this five foot
additional is up against what would be an existing
matter of right building at the sane height.
Regardi ng privacy, the applicant's not providing any
nort h-facing or south-facing windows, and their

pl acenent m nim zes potential privacy inpacts and
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wi Il not create undue privacy concerns for
nei ghbori ng properti es.

There was concern by M. Belinski about a
skylight that she has. | think it's arguable
whet her or not sonebody can have a skylight in their
bui | ding and then expect that that limts a
nei ghbor's ability to develop their own property.
But we don't think that the relief requested has an
I npact on that. W have offered to Ms. Ferster to
provi de sone sort of screening at that area or
pl anters or sonething that would just prevent people
from | ooking over the edge of the building in that
position where the skylight is, and we're open to
doing that if so required.

Finally, there's no substantial visual
i ntrusion on character, scale, and pattern for the
reasons we've discussed. It's set back fromthe
front, even though there's no front setback
requi renment, and we're not asking for height relief,
so that's not really even part of the application.
This is just relates to the side yard. And fromthe
rear, we still have a 27-foot rear yard setback,
seven feet nore than required. W're not asking for
relief fromthe 10-foot rule, and it's a m ni nal

change to have the side set back. So, it doesn't
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substantially visually intrude fromthe alley as
well as the street. Next slide, please. | think
that's it, yeah, that's it for our argunent. So if
the Board has any questions for nyself or the
architect or the applicant. Thank you.

CHAI RPERSON POURCI AU:  Thank you, M.
Sullivan and M. Abebe. [|'d like to first take
questions fromthe Board. Vice Chair CGoldstein, do
you have questions for the applicant?

VICE CHAIR GOLDSTEIN. | do have a few
questions. Thank you, M. Sullivan, for the
presentation. | think it also was useful, the
di scussion of self-certification. | nostly agree
with you, but | just want to ask you a little bit
about the solar because it is really the key one, |
think, that's cone up a lot. You nust feel very
confident you've got the right interpretation. |Is
that right? And why, can you hel p ne understand why
you feel confident?

MR, SULLI VAN: Yeah, the applicant has
filed their affidavit based on their information,
and I can have the applicant tal k about why they did
that, but they have filed the affidavit. [|'mnot an
expert in solar panels, and the applicant's not, but

he is a nmechanical engineer. Wat |I'mbasing it on
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Is the fact that -- and so now we're getting into
the argument -- for which the applicant or the party
opponent has filed numerous subm ssions in the | ast
week. And so if we're prepared to get into an
argunment on whether or not relief from204 is

requi red, then we're arguing about sonething that
should go to the Zoning Admnistrator. But [I'l

just say that the | anguage of solar energy system
notes that it's in kilowatts. It limts the system
to say, a size of nore than two kilowatts, which is
an el ectrical nmeasurenent, Kkilowatts.

A solar water heater is a thermal system
not an electrical system and the permt provided
for that was a plunbing permt, not a solar panel
permt or solar energy systempermt. So in a
nutshell, that's what the applicant has based their
opi nion on why they don't think that applies. This
goes to ny question when | tal ked about self-
certification. |If there's no plausible basis to
find otherwise, then it should go to the Zoning
Adm nistrator. That's what the Board said in the
Lester case.

VI CE CHAI R GOLDSTEIN. Have you all had any
di scussions with the Zoni ng Adm nistrator about this

i ssue? | mean, we also don't want to waste our
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time. W don't want to waste your applicant, your
client's tinme. |If you get this wong, that's a
problematic factor for your client. |'mjust
curious, has there been discussions --

MR SULLIVAN: Yeah, that's the point.
Right. 1In the order that | presented it, it says
that -- that we're certifying and -- that, you know,
the applicant is |iable at that point for being
correct, and they bear the brunt of the
responsi bility of having the Zoning Adm nistrator
approve that. O, also the Board could al so
overturn it if the Zoning Adm nistrator approved it.

So, and I'"msorry, | lost the question.

VI CE CHAI R GOLDSTEI N:  Yeah, the question
was, has there been any discussion with your client
with DOB about that point? |If not, if not, |'mjust
curi ous.

MR, SULLIVAN. | don't know, and I'd |ike
to see if | can turn it over to the applicant, but
either Ritesh, if you' d |like to speak, or if Al per
is on the phone line, it mght be --

MR. MATTA: Yeah, Alper is. H, thisis
Ritesh. Let nme get nmy video in here. Yeah, Al per
actually wll be able to better speak to it, but

he's in the attendees but has not been upgraded as a
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panelist. So, if that can be done, that'll be super
hel pf ul .

CHAI RPERSON POURCI AU:  He has to be sworn
in and --

MR. MATTA: Yeah, he went through that
process, | think, as he told ne.

CHAI RPERSON POURCI AU:  Ms. Mehlert, can you
hel p us?

M5. MEHLERT: Yeah, | believe he did sign
up kind of last mnute, and I do see himin the
attendee list. M. Young can add.

MR. YOUNG What was the nane agai n?

MR. MATTA: Last nanme is Akan, A-K-A-N.
Al per Akan.

MR YOUNG Al right. H, A per. So the
qguestion was --

MR. AKAN:  Good nor ni ng.

MR. YOUNG -- whether or not you've had
any discussions. |If you could introduce yourself,
and then afterwards if you could -- Board Menber
CGol dstei n had the questi on about whether or not
there's been discussions with OZA or DOB regarding
t he sol ar panels.

MR. AKAN:. Yep. Good norning. Yes, when

we were applying for the permts we did file an
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addendum and there were sone back and forth with
DOB, and we gave themthe sane answer, you know two
kil owatts and you know, what constitutes basically a
solar systemin D.C. law. W did provide that
answer, and we didn't get any, you know
justification or any questions or any concerns, any
i ssues from DOB when we went over the permtting

pr ocess.

We didn't deny that there are, you |ike,
what constitutes a solar systemis, | think, what's
bei ng chal |l enged here. W did |ook at the | aw, and
| "' ma nechani cal engineer too. The two kilowatt is
i ke, you know, Marty explained there's a
di stinction between a thermal system and a sol ar
energy system One of them produces an electricity;

t he other one produces heat.

The way that the lawis witten is D.C
does not consider thermal systens as a solar system
at | east solar energy system Yes, it's a type of
energy, but the distinction cones fromsolely an
energy electricity producing system So this is,
you know, one of these when we |ook at it, yes,
there are panels, but the panel's on the other side
of the neighboring property. And even though, let's

say, we didn't know that it was actually a thernal
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system back then, it's technologically it's not
possi bl e to produce nore than two kilowatt with two
panel s, which doesn't constitute a solar systemin
D.C. law also. Later, during the process, we got to
learn that it's a thermal system And the way that
the lawis witten, that we didn't think that it was
a solar energy systemin D.C. law, and that's what
we submtted to DOB and we didn't get any pushback
on that. So, | hope that helps. And --

VI CE CHAIR GOLDSTEIN.  Ckay. | think that
is helpful. [I'mmndful of delving too deeply into
the issue, which I kind of hear you saying, M.
Sullivan, but I'mglad to know that you've engaged
DOB or OQZA on this issue. | hadn't heard of this
I ssue before, so there is risk in the
interpretation. You sound |ike you feel confident
I n your position, but | appreciate you addressing
it. M. Sullivan, can | ask you? 1|s the presence
of that thermal systemat all relevant to the 5201
anal ysi s?

MR, SULLIVAN. No. 1In fact, it doesn't
even align with the request because it, the solar
system-- if it was determned that that is a solar
energy system then it applies to the matter of

right addition as well. So, it's not even a
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question of does the special exception, the five
feet, inpact the panels. It's the matter of right.

So, it's not even aligning effectively with that
and it doesn't inpact the Iight and air privacy,
character, scale, and pattern argunent required for
the side yard relief.

VI CE CHAIR GOLDSTEIN: Ckay. |'mjust a
little bit curious and, Madam Chair, if you don't
mnd, | just want to ask anot her question. | have a
feeling | know the answer, but I'd like to ask it
nonet hel ess.

In your view, this project is very close to
matter of right. Just the setback. That's all
you're asking for. |'mjust curious, you could have
proposed a project with a five-foot setback and not
conme through the BZA process. So there is a reason
that you all wanted no setback. You want what you
want, and that's why we're here, but |'mjust
curious what was the thinking in not providing a
setback in this case? And you wouldn't have even
needed to be in the BZA potentially. |'mjust
curious about the thought process here. |t could
just be the applicant wants this design, and that
can be it, but I'ma little bit curious about it and

whet her there have been any desi gn changes nade
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based on nei ghboring feedback.

MR, SULLIVAN. "Il ask, Al per, if you want
to answer --

MR AKAN.  Yeah.

MR. SULLIVAN. -- the question.

MR AKAN: |'Il take it.

MR. SULLI VAN: The questi on.

MR AKAN: "Il take it. 1'Il take a stab
at it. | think originally, at |east our top process

Is just exactly, you know, what you, you know, asked
that, Hey, we could have done this. So I think
where we started originally was a few deci sions on
al nost an identical situation on the same bl ock. W
| ooked at, you know, |ike, Hey, this mddle
rowhouse, do we need a BZA relief or not? | think
that's where we got a little bit--you know,
originally we didn't think that we were going to
apply for BZA, if |I'mbeing conpletely frank,
because of that. | need to | ook at the address, but
It's within the sanme block basically. It's one of
t he m ddl e rowhouses.

W found a letter fromthe previous Zoning
Adm ni strator saying that exactly the same situation
did not require BZA relief. That's where we started

when we designed it originally. Then along the way,
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you know, we put a BZA application as a fall back
just in case that this anbiguous, you know,

menor andum or opi ni on was chal |l enged. That's where
we started when we first designed the project.

W weren't thinking that we were going to,
you know, need a BZA, and I'mstill not conpletely
clear. Marty explained the reason. At that point,
we al ready, you know, wasted nore than six nonths,
and at that point, we just decided we m ght just
wait and see how that plays out kind of.

MR, SULLIVAN. If | can interrupt here,

Al per.

MR AKAN: Yes.

MR SULLIVAN. | want to explain. Wat
he's referring to is the previous Zoning
Adm ni strator determned that a rowhouse in an R 2
zone did not require side yard relief, and it was
based on D 208.5, which says, No side yards are
required for row buildings. And it doesn't
di sti ngui sh which zone that is, and so when you have
a row building al ready, no side yard should be
required. That's in conflict with the provision on
a non-conform ng side yard.

Oiginally, in this application, OZA cane
down on the side of 208.5, and then they switched to
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the other conflicting provision, that it's a non-
conform ng side yard that can only be extended at
five feet. In addition to that, there's a front
set back being required because of believe it's
because of a chimey issue. Also, to make sure that
it conplies wwth the character scale and pattern.

So, there's space being lost there
essentially, and | think that was part of the
filling in the five feet. And it's a narrow |lot as
well. If, Alper or Ritesh, if you can talk a little
bit about design or floor plan or Dag and the inpact
of not having that five feet in the floor plan.
thi nk that m ght be responsive to what Board Menber
ol dstein's asking. You're nuted, Al per.

MR. AKAN: There we go. Can you hear ne?

MR, SULLI VAN:  Yep.

MR. AKAN: | think the, the difference
bet ween, you know, setback or not setback, the rear
of the property, the options there get very limted
as far as what you can place, you know, in the back
and it becones, you know, two rooms. You can't put
two roons at that point. O if you want to change
the orientation, it becones alnost a -- | don't want
to say a dysfunctional rear addition, but if you're

extendi ng the property already you know, it is
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limting the design options quite a bit if, you
know, since it's a narrow lot, if you get rid of,
you know, the side yard, it gives us a better design
options.

| f we have a setback, it's basically
becones a very |limted roomin the back. W can't
put a master bedroom anywhere in the rear addition
If we wanted to, so that, you know, the setback just
doesn't help with our rear addition.

VI CE CHAI R GOLDSTEIN. Okay. Based on what
any di scussions, this has been in the process since
January, and you' ve been hearing sone objections, |
think since January. Maybe there were sone
obj ections even before then. | don't know. Have
you made any changes to your design based on what
you've heard? O is this, this is the design and
you've stuck with it? |'mjust curious.

MR, SULLIVAN. |'Il answer that, Al per. |
don't believe we've made any changes and we' ve had
some discussions with Ms. Ferster on that. But the
demand is to renove the third story in any event,
and so we don't think that that would address the
concerns of either party. Cbviously, to renove the
third story is not an option for the applicant, but

It's never been discussed that providing any kind of
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side yard there would change the opinion of the
party opponents that the third story shouldn't be

there. Also, | don't think it would inprove the

concerns as well because at that point you woul d

have wi ndows probably facing the applicant or the

wide lot. It's a very narrow lot, and so it would
be a 14-foot wi de addition at that point. And the

lot's narrower than both adjoining lots as well.

you. And | look forward to hearing a little bit
nore fromthe nei ghbors about that issue. Mdam
Chair, that's all |I've got for now. Thank you.

CHAI RPERSON POURCI AU:  Thank you. Board
Menber Lindsjo, do you have any questions for the
applicant at this point?

MEMBER LI NDSJO  No, not at this tine.
Thank you.

CHAI RPERSON POURCI AU:  Thank you.
Comm ssioner MIler, do you have questions?

COW SSI ONER M LLER: | don't want to

But | appreciate Vice Chair Goldstein's questions

and comments, which | think were very informative,

Neal R. Gross and Co., Inc.
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VI CE CHAIR GOLDSTEIN:  Ckay. Well, thank

prolong this process. |It's already been prol onged.
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and the answers we got were very informative. |
appreci ate the applicant's very conprehensive and
conpel ling presentation and all the exhibits in the
record.

You know, |'ve been on the Zoning
Conm ssion for alnost 14 years, but | felt Iike |
got a training sem nar today on self-certification
and sol ar energy law and that was interesting to ne
as a land use nerd for this hardly conpensated
position. It's always to listen and [ earn and |

| ook forward to hearing the opposition neighbors and

the cross-exam nation and the testinony. |'ve read
their and the ANCs. |'ve read everything that's in
the record already. I'mwlling. |'mopen to
listening and | earning there as well, but |

appreciate all the information that's been provided
thus far. | have no questions. Thank you, Madam
Chai r.

CHAI RPERSON POURCI AU:  Thank you. We'll go
to a cross-exam nation by the opposition. | do not
bel i eve we have any parties that are in support.

What | believe we have are three separate parties in
opposition. You will have a tinme to nmake your
presentation later in the agenda. Right now we just

want to focus on inmediate questions for the party.
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We ask that you keep your part within three

m nutes, but we'll see where this goes, okay? First
I"d like to call on the Agent for Kate Belinski. |
believe that's Andrea Ferster. M. Ferster?

M5. FERSTER  Yes.

CHAI RPERSON POURCI AU:  Wbul d you like to --

M5. FERSTER: Thank you, Madam Chair.

CHAI RPERSON POURCI AU:  Thank you.

M5. FERSTER. And | do want to, of course,
clarify that | have, | don't represent M. Kovacs,
so, you know, I will not ask any questions on his
behal f. |1 assune he will do that hinself. |
appreci ate your suggestion that we keep our cross-
exam nation brief and only ask questions that we do
not plan to address in our opposition case. | do
have several questions, however, for M. Abebe to
start with and I don't see himon the screen yet.

MR. ABEBE: |'m here, ma'am

M5. FERSTER. Great. Thank you. M.
Abebe, you indicated that you are an architect. |Is
that --

MR. ABEBE: Correction. Design architect,
am
M5. FERSTER. -- a design architect. Ckay.

And you did not sign the zoning self-certification
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Is that also correct? M. Abebe, you' re nuted.

MR. ABEBE: No, | did not sign -- yes, |
did not sign.

M5. FERSTER. Thank you. And you also are
not on the -- your nane is not on the architectural
plans that were filed with the Zoning Conm ssion as
one of the preparers. |[Is that correct?

MR. ABEBE: Correct, ma'am

M5. FERSTER: Can you tell us when you were
retai ned by the applicant?

MR ABEBE: As | told you, | represent a
conpany. |I'mthe design architect. There are
architects, structural engineers, nechanical,
el ectrical engineers involving in this project. So,
|"mpart of the team

M5. FERSTER: |I'msorry, | did not catch
that. Can you tell ne specifically the date on
whi ch you were retained by the applicant?

MR. ABEBE: |'Il have to take a | ook at
that and will get back to you. | don't renenber on
top of ny head, but |I can take a |ook at it.

M5. FERSTER. O even approximately. To
t he best of your recollection.

MR, ABEBE: In 2019.

M5. FERSTER. 2019. And can you tell us,
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say, whether or not you are a D.C. registered
architect -- D.C. licensed architect?

MR ABEBE: As | told you earlier, I'ma
design architect, not a D.C. licensed architect. |
wor k under a licensed architect, so --

M5. FERSTER. Gkay. And who is the

registered D.C. architect that you work under,

pl ease?

MR. ABEBE: M. |kechukwu Agbim

M5. FERSTER: Can you spell that |ast nane,
pl ease?

MR ABEBE: A-GB-I1-M

M5. FERSTER A-GB-I-M And it is A-GB-
| - M

MR. ABEBE: Correct, nma'am

M5. FERSTER: And is M. Agbim the
regi stered architect that you work under, did he
sign either the zoning self-certification or any of
the architectural plans that were submtted in this
case?

MR. ABEBE: So, the zoning, the self-
certification can be signed by an architect or the
representative attorney. | would | ook at the
docunent, and I'I|l get back to you who has signed

t he docunent.
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M5. FERSTER: (Okay. GCkay. Thank you. And
ny | ast question for you is, do you consider
yoursel f an expert in solar technol ogy?

MR ABEBE: No, ma'am |'mnot a solar
t echnol ogy expert.

M5. FERSTER. (kay. Thank you. | do also
have a few questions for M. Akan. Are you there,
M. Akan?

MR. AKAN: Yep. Yep, |I'mhere. Go ahead.

M5. FERSTER: Thank you. So, |let ne ask
you about whether or not you consider yourself an
expert in solar technology. | understand you're a
mechani cal engi neer.

MR. AKAN. Wat do you define by, you know,
expert in solar? | think mechanical engineer
qualifies, you know, in heat and solar systens as an
expert. Yes, | do have a very deep understandi ng of
how t hese systens worKk.

M5. FERSTER: Ckay. And have you provided
your CV or resune that describes any detail of your
sol ar -

(Si mul t aneous speaki ng.)

MR, SULLIVAN. [I'Ill stipulate he's not
qualified. W're not offering himas an expert

witness. He's not. He hasn't been qualified by
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this board as one.

M5. FERSTER. (Ckay. Thank you. So you did
testify about your famliarity with the | aw
governing solar panels in the District of Col unbia,
that's correct?

MR AKAN:. That's correct.

M5. FERSTER: Can you cite the regulation or
the law that you are famliar wth that governs
sol ar panel s?

(Si mul t aneous speaking.)

MR. SULLIVAN: | would object to this line
of questioning just because now we're having a
di scussi on about whether or not we're required to
have special exception relief for the solar panels,
which is what | was trying to hopefully save
everybody the tinme of doing and | eave that to the
Zoning Admnistrator. W' re not experts in this.

We have an opinion about it, and we've nmade a

decision to proceed with the side yard relief

request.

CHAI RPERSON POURCI AU:  Ms. Ferster?

(Si mul t aneous speaki ng.)

MR, SULLI VAN: And we haven't had the zoning
com - -

M5. FERSTER Ckay, | will nmodify. | will
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nmodi fy that question. Sure. |1'll be happy to
nmodi fy.

CHAl RPERSON POURCI AU: Ms. Ferster?

MS. FERSTER. Mm hmm

CHAI RPERSON POURCI AU: Ms. Ferster, how

many nore questions do you have at this point? O

do you have any --
M5. FERSTER: That's probably ny | ast
guesti on.
CHAI RPERSON POURCI AU:.  Ckay.
M5. FERSTER. And | will nodify that.
CHAI RPERSON POURCI AU: Ckay, thank you.

M5. FERSTER: So, you know, specifically

you testified that you did not believe that the

thermal sol ar energy systemwas a sol ar energy

system under the District of Colunbia |aw, is that

correct? That was your testinmony. O not?
VR. AKAN: |'Il defer to counsel.
MR SULLI VAN: | believe that is our

position, yes. Cbviously, otherw se we would be

addressing that in our argunent, either asking for

that relief or explaining why it's not.

40

M5. FERSTER: Thank you. Just one foll ow

up, and perhaps this is a legal question, but you

did say that you were famliar with the |aw, so
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will say isn't it correct that the definition of a
solar energy systemin D.C. zoning regul ati ons does
not speak in ternms of electricity but only in terns
of energy?

MR, SULLIVAN. It actually has a
requi rement of two kilowatts, which ny understanding
I's a measurenent of electricity.

MS. FERSTER  Yes.

MR SULLI VAN.  Yes.

M5. FERSTER. Yes, this definition of solar
energy system does not use the word electric init.

MR. SULLIVAN: No, but it's inplied in the
measurenent being in kilowatts and not BTUs or sone
ot her non-el ectrical neasurenment nethod.

M5. FERSTER.  Ckay.

CHAI RPERSON POURCI AU:  Ckay. Thank you.

M5. FERSTER: Thank you. We w | address
that in our opposition case, and that is all | have
at this point.

CHAI RPERSON POURCI AU:  Very good. |
bel i eve next would be Architect Rueda. Do you have

M5. FERSTER: |'msorry. Does M. Kovacs -
- | do not represent M. Kovacs, so he may have

Cross-exam nation questions | can --
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CHAI RPERSON POURCI AU: Wl |, | haven't
gotten to himyet. Next, | have on ny |ist
Architect Rueda. Do you have any questions for the
appl i cant, pl ease?

MR. RUEDA: Good norning. | don't have any
questions for the applicant.

CHAI RPERSON POURCI AU:  Thank you so nuch.
And third, | have on ny list M. Kovacs. M.
Kovacs? Yes. Do you have any questions for the

appl i cant, please?

MR. KOVACS. Good norning. | don't have
any questions for the applicant at this tine.

CHAI RPERSON POURCI AU:  Thank you. | would
like to then go to -- | guess | need to ask the

applicant, maybe |I don't. Yeah, I'd like to go to
the Ofice of Planning report now. And we have --

M5. MEHLERT: Madam Chair, if | may
i nterrupt?

CHAI RPERSON POURCI AU Yes.

M5. MEHLERT: I'Il just note that the ANC
conmm ssioner is also on for ANC 3F.

CHAI RPERSON POURCI AU:  Ckay. Thank you
very much. And so, ANC Comm ssi oner Carlson?

M5. CARLSON. Hi. Good norning.

CHAI RPERSON POURCI AU: H . Do you have any
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questions for the applicant? Thank you, Secretary
Mehl ert.

M5. CARLSON:. | guess just in hearing this,
one of the questions | would have is they said that
there wasn't any -- they were very limted in what
t hey coul d design based on the site. In ny
experience, I'min ny fourth year as ANC
comm ssioner, and |'ve lived in the area the better
part of nmy l[ife. But we've had, | believe, at |east
three BZA applications for alterations to properties
on this block that are all quite simlar since |'ve
been ANC conm ssioner and several | know of from
before | was ANC conmm ssioner. So there've been
plenty of --

VI CE CHAI R GOLDSTEI N: Madam Chair, |
apol ogi ze, and thank you. This is helpful. | think
we're just at the point of questions.

M5. CARLSON:. On, sorry.

VI CE CHAI R GOLDSTEI N:  Yeah, but certainly -

M5. CARLSON: Ch, sorry. | was just
aski ng. Yeah, okay, sure.

VI CE CHAIR GOLDSTEIN: -- you can tell them
I n a broader testinony.

MS. CARLSON:  Ckay.
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VI CE CHAI R GOLDSTEI N Yeah.

M5. CARLSON:. Ckay, sorry. |I'mon vacation
and at a public library, so | was just trying to get
what | wanted to say, which is there have been many
peopl e on the block who've nade alterations to their
property, and the ANC has not objected, and they
seemto have been able to do that. So, | guess that
was a statenent that they had made. So, |
apol ogi ze if that was out of |ine.

CHAI RPERSON POURCI AU: Ckay. So | wll

call on you for your testinmony hopefully shortly.

Thank you.

M5. CARLSON:. Ckay.

CHAI RPERSON POURCI AU:  Alll right. So now
we'll hear fromthe Ofice of Planning's report, and

we have M. Phillips here. Thank you.

MR. | SAI AH.  Thank you.

CHAI RPERSON POURCI AU: M. | sai ah.

MR, | SAIAH  Sure.

CHAI RPERSON POURCI AU: | think | do that
every tine. Thank you.

MR ISAIAH:  You won't be the |ast, Madam
Chair. Thank you. For the record, this is Philip
| sai ah on behalf of the Ofice of Planning. The

Ofice of Planning is recommendi ng approval of the
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side setback relief that has been requested by the
applicant as part of an addition to a |legally non-
conformng single famly row dwelling to be aligned
with the rest of the dwelling |located 0 feet from
the side lot linein lieu of the 5 feet required for
a side yard that is al ready non-conform ng pursuant
to Subtitle D Subsection 5201 and Subtitle X
Subsection 901 of the Zoning Regul ati ons.

Save the side yard requirenment, the subject
addition appears to neet all of the bul k standards
for the R 2 zone, including height, |ot occupancy,
the rear extension limtations, neaning the 10-foot
rule rear yard and front yard. Wile additional
shadow woul d be cast over adjacent property, if the
Board chooses to grant the five feet setback relief
requested, the additional shadow cast fromthose
five feet appears limted in nature and shoul d not
be consi dered substantially adverse or undue.

As such, OP finds that the zoning
regul ati on standards have been net for the requested
application and ot herwi se stands on the record of
the report contained as Exhibit 41 of the record,
dated July 10, 2026. Thank you.

CHAI RPERSON POURCI AU:  Thank you. Are

there questions for OP? Vice Chair Col dstein,
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pl ease.

VI CE CHAI R GOLDSTEI N.  Thank you very mnuch,
and that's helpful. | just want to reiterate, if
you could just reiterate a point for ne in your
analysis. | think you' ve said it probably pretty
clearly. Fromyour perspective, we are really just
tal ki ng about that additional five feet of side yard
when we're | ooking at the analysis. |Is that
correct? W're not |ooking at the building, the
hone addition overall; it's just the increnental
relief of that five feet?

MR |ISAIAH OP's analysis was limted to
that which was requested by the applicant, which is
just the five feet of side setback relief. So, OP's
analysis was limted in scope to that which was
request ed.

VI CE CHAI R GOLDSTEI N:  Thank you.

MR. | SAIAH.  Thank you.

CHAI RPERSON POURCI AU:  Thank you, Vice
Chair. Board Menber Lindsjo, do you have any
questions for OP?

MEMBER LINDSJO None at this tinme. Thank
you for your analysis.

CHAlI RPERSON POURCI AU:  And Conmi ssi oner

MIler?
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COW SSI ONER M LLER:  No questions, but
t hank you for the Ofice of Planning -- your Ofice
of Pl anning report and presentation here today.
Al ways very concise and to the point.

CHAI RPERSON POURCI AU:  Thank you for that.

|'"d like to see if there are any questions fromthe

opposition. M. Ferster, any questions for the
O fice of Planning?

M5. FERSTER: No questi ons.

CHAI RPERSON POURCI AU:  Thank you. M.
Rueda, any questions for Ofice of Planning?

MR. RUEDA: No, ma'am Thank you.

CHAI RPERSON POURCI AU:  Thank you. And M.
Kovacs, any questions for OP?

MR. KOVACS. No, mm'am Thank you.

CHAI RPERSON POURCI AU: Does the applicant
have any questions for OP?

MR, SULLIVAN. No, thank you, Madam Chair.

CHAI RPERSON POURCI AU:  Okay. |1'd like to
take a short break, and then when we cone back, we
will begin with | believe there's no other
gover nnent agency here to present, DDOT or others --
actually, I think I'd like to take the ANC report
before I do that. | know ANC Conm ssioner Carl son

Is longing to go, so please, we'd |love to hear your
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report, ANC Conm ssioner.

M5. CARLSON: Thank you. | really
appreciate that. 1, like | said, it's unprecedented
innmy termon this ANC. This is ny SMD, and |I'mthe
chair for us to object to a BZA. And we've had
several on this block in ny termand | know of
several before ny termthat were both |arge and |
woul d consi der sonewhat disruptive to the nei ghbors.

| woul d believe al nost every single
nei ghbor on the bl ock has weighed in on this and has
objected. And we saw ourselves in the presentation
at the ANC neeting how t he nei ghbors woul d be
af fected and how t he nei ghbors have been affected by
the condition of the property since it's been owned
by M. Mtta, that it's not been cared for. | think
that is relevant to the way in which this is
proceeding. | believe that -- ['mnot a | awer, you
know -- ny opinions are of care and concern and
vol unteer for the nei ghborhood and for these
nei ghbors and hel ping themto advocate.

But in every other BZA we've seen, we've
had nei ghbors who've witten in support of the BZAs.

And in this case, we've had zero neighbors in
support and, to a person, they've all been opposed,

i ncluding a |longtine realtor who knows the
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nei ghbor hood very well and cares about the property
value both in ternms of rentals and, you know, future
sales. And as | was saying before, and |'msorry |
spoke out of turn, people have done these
renovations and no one else has had a hard tinme
conplying with the -- and | understand they're not -
- they're asking for a small bit of relief, but the
relief that has been requested previously has never
been a cause for objection. This seens far outside
t he scope of what is both the Iight and privacy for
adj oi ni ng nei ghbors and for how t hose nei ghbors and
that set of buildings relate to each other and how
t he nei ghbors relate to it. It really is really far
out of the real mof what others have done and what
seens appropriate and right for the bl ock.

CHAI RPERSON POURCI AU:  Thank you.

M5. CARLSON: Thank you very nuch.

CHAI RPERSON POURCI AU:  Thank you. Does the
Board have any questions for the ANC conm ssi oner?

COW SSIONER M LLER: | would just like to
t hank Chair Carlson for her testinony and report in
the record and your community advocacy on behal f of
your community for the last four years or probably
nore. But you heard -- | guess there's one

questi on.
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You heard that the matter of right option
m ght allow the same hei ght and devel opnent
standards except for the side setback -- all the
hei ght and density. WAs there any di scussion of
that at the ANC neeting that if they drop this side
back set-back relief request, they could still do
that third floor addition and it m ght have the sane
ki nd of inpact? Mybe this zone needs to be changed
to not allow what the neighbors are objecting to,
but if the --

MS. CARLSON: Well, | think the side backs
are really inportant, the side setbacks in a
property such as this where you' ve got, you know,
adj oining properties on either side. I've lived in
a house like that nyself before, and | understand
how that feeling is.

| think that piece of it, in and of itself,
is quite inportant. And when ot her nei ghbors have
requested simlar variances, they've worked
diligently with their fellow neighbors to figure out
how to make that work for all of them And maybe
that's part of the reason | don't think |I've ever
witten a letter, and | certainly have never
I nterrupted a vacation to go to a public library to

testify before. That's why | think this is so
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important. That’'s why | nentioned the care for the
property before this even cane up in the tinme that
they've owned it. It’s not -- everyone before has

wor ked t oget her when they' ve asked for sonething

that goes out of the realm | understand the matter
of right, but this -- it's the |ack of
nei ghborliness that, | guess | think, is a big part

of it. These are houses that are cl ose together.
These are houses that need to work in harnony with
each ot her.

It matters. That's why | bring up Joan
Crommel | 's letter because she's a realtor and she's
been a realtor for, | think, 30 years and
under st ands our nei ghborhood inside and out. W
should all care, and | would think that the owners,
the applicants would care about that as well. You
know, she is right on that block. She cares about
the property value for rental, for purchasing. This
I s about what works well within that block, and
every nei ghbor who's on that block says, This
doesn't work. This doesn't work for the adjoining
properties. |t doesn't work and everyone there
under st ands why.

COW SSI ONER M LLER:  Oh.

M5. CARLSON. Does that answer your
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guesti on?

COW SSI ONER M LLER:  Yes, yes you did.
Thank you. | appreciate your response. And M.
Sull'ivan or the applicant m ght have addressed this.

Do nost of the other houses have that five-yard
set back, neet that set back requirenent, or are
there some that don't and because whatever the
design was, it was okay, or because it was already
there, preexisting zoning regulations? Do you know
that? You said there were other cases. | just
wonder did they have the five yard? Do other houses
on the block have the five-yard setback? If you
don't know the answer, that's okay. W'Il|l get an
answer from OP or sonebody. But thank you for being
here and on your vacation and going to the public
l'ibrary.

M5. CARLSON: No, | nean, | really think
the public library is really nice. | really think,
again, | can think of three off the top of ny head
BZAs that have been requested on this block during
my term | have good friends who |live on the block
who' ve done another one. | know this has been up
for discussion before. You know, this is the kind
of bl ock where everyone |ives closely together, and

what's m ssing here is everyone working together to
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make it work for the block. And that's sonething
that's worth di scussing and worth thinking about,
you know, in this hearing and as a board, | think,
comng into a block and really not thinking about
where you sit and, and how you m ght coexist with
peopl e who' ve, who've nmade their famlies and their
lives there. | think that's really inportant.

CHAI RPERSON POURCI AU:  Thank you, A N C

Comm ssi oner.

COW SSI ONER M LLER: | agree. | --
CHAI RPERSON POURCI AU:  |1'd like to --
COW SSIONER M LLER: | agree that that's

very inportant, and the BZA and the Zoni ng
Comm ssi on al ways encour age what our Zoni ng
Comm ssion Chair Anthony Hood calls the good
nei ghbors policy. You have to |live together, and
you wll be living together and should find a way to
work together, so | agree with that. That's very
I nport ant.

(Si mul t aneous speaki ng.)

M5. CARLSON: | would also say that, you
know, and --

CHAlI RPERSON POURCI AU: Excuse ne one
second. | just want to nmake sure Ms. Lindsjo didn't

have any questions, but I think I may. |'msorry, |
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m ssed that opportunity. Wuld it be okay if | go
to see if there's any questions fromthe opposition
for the ANC?

VICE CHAIR GOLDSTEIN.  I'msorry, | just
want to say one thing really quickly. Just want to
echo thank you very nmuch for participating today on
your vacation. Really helpful testinony to hear. |
wi Il want the applicant to address the current
condition of the property when they get back to an
opportunity. So thank you for raising that as well.

" msorry, Madam Chair.

CHAI RPERSON POURCI AU: That's okay. No,
that's great, so we'll go on to see if Ms. Ferster
has any questions for the ANC

M5. FERSTER: No questi ons.

CHAI RPERSON POURCI AU:  Thank you. And what
about Architect Rueda?

MR. RUEDA: | have no questions. Thank you
very nuch.

CHAI RPERSON POURCI AU:  Thank you. And then
M. Kovacs, any questions for the ANC?

MR. KOVACS. | have no questions. Thank
you, ma'am

CHAI RPERSON POURCI AU: Gkay. Thank you for

that. Again, thank you so nmuch, ANC Conmm ssi oner
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Carlson. You're welcone to stay on, and | hope you
will. But you mght be noving around. |'m not
sure. So, thank you for that.

M5. CARLSON: |'mgoing to get going, but I
really appreciate the opportunity to speak on behal f
of the ANC. And again, I'll rem nd you our ANC was
unani nous in opposition, and that's unprecedent ed.
W' ve never done that before. Thank you.

CHAlI RPERSON POURCI AU:  (Okay. Next on our
agenda wll be to hear the presentations fromthe
opposition. There are no parties signed up in
support, and so next would be parties in opposition.

And 1'd Iike to just take a quick four-mnute break
before we do that. So, we'll reconvene here at
11:55. We'll see you then.

(Wher eupon, the above-entitled matter went
off the record at 11:51 a.m and resuned at 11:55
a.m)

CHAI RPERSON POURCI AU: | guess five mnutes
wasn't enough time. We'I|l give everybody a little
nore time. O four mnutes wasn't enough tine.

Ckay, we've got the primary people back on. W'l
give Rob a nonent, Conm ssioner MIller. Ckay, good.
Can you hear us okay? You good? Yes. Al right.
That's |ike, yeah. Good. Think we're ready. Are
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you ready, Ms. Mehlert? Thank you.

Al'l right, we'll reconvene and at this tine
I'd like to -- we don't have any individuals or
organi zations in support, and so we'll take parties
In opposition. 1'd like to start wth Ms. Ferster.

Did | have that right? M. Ferster.

M5. FERSTER. Thank you.

CHAI RPERSON POURCI AU:  If you'd like to
make your presentation now? Thank you.

M5. FERSTER: Yes, thank you. Thank you,
Madam Chair, nenbers of the Board. W are going to
present a conbined case with the other opposing
party. So, in total, we will have three w tnesses
for the opposition case. 1'd like to start, though,
by briefly -- before |I introduce our case -- first
of all to nmake sure that our PowerPoints are cued up
so that we can nove forward snoothly. W have two.

CHAI RPERSON POURCI AU: And pl ease renenber
all to give your nane and address for the record,
and hopefully we'll finish all within 20 m nut es,
that’s the tinme we've allotted to the opponents.
Thank you.

M5. FERSTER. Great. Thank you. M.
Young, we're going to start wth a different

Power Point, with Kate Belinski's PowerPoint. Thank
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you. The two points |I'd |like to nmake in response
before | introduce our witnesses, and that is |I'd
like to respond briefly to the self-certification
| ssue that was raised by M. Sullivan.

For what it's worth, self-certification is
rel evant or the erroneous self-certification is
rel evant because it affects the reviewers in this
case who do not have information on which to base
their reports, particularly the Ofice of Planning.
The second inportant point | want to nmake is self-
certification has no bearing on the sol ar energy
conpliance issue. |Instead, the zoning regul ations
very specifically provide in Subtitle D 204D, that
the application is where solar issues are addressed.
It specifically states that all applications for
proposed construction, whether for building permt
or zoning, must include the followng: an affidavit
of the applicant stating there's no sol ar energy
system a conparative solar shading study or a
witten agreenent executed by the owner.
| will say that the application does have a

certified statenent by an attorney in M. Sullivan's
firmthat there is no solar heating, solar energy.
So you know, that is, you know, that's sonething

that self-certification does not address. Qur case
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in chief wll address nost of the renmaining issues
rai sed about the solar energy system But | do want
to point out that M. Sullivan is incorrect when he
says that the baseline for nmeasuring interference
with the solar energy systemis the difference
between a matter of right building and the speci al
exception. That is not correct, because the plain
| anguage of that regulation, which | just read,
makes clear that the protection for solar energy
systens applies to matter of right devel opnents in
addition to special exceptions.

Wth that sort of brief introduction, | do
want to | et our w tnesses take the case now. And
our first wwtness is going to be Jason Kovacs, who
Is going to testify very particularly about the
I npacts of his solar system

MR, KOVACS. Good norning, Madam Chair and
nmenbers of the Board. M/ nane is Jason Kovacs, and
my wife, Trish, and | own and live at 5036 Nebraska
Avenue, NW

Just as a prelimnary matter before | get
into ny testinony, | wanted to address a coupl e of
things that M. Sullivan said. First, | just wanted
to tal k about the issue of kilowatts and whether a

kilowatt is a unit of electricity; it's not. A watt
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Is the standard unit of power in the International
Systemof Units. It neasures the rate of energy
which is transferred, used or generated, and it's
defined as one joule of energy per second. |'l|

al so point out that the FSEC rates, ny collector's
output in kilowatt hours thermal on the
certificate's face and the threshold and the

regul ati on screens size, not technology. The two
kilowatt floor that's in the regulation is designed
to exclude like a two-inch garden light not to
choose between panel types.

The second thing | wanted to address is the
question of whether a solar hot water systemis
really a solar energy systemwthin the neaning of
the regulation. And the answer to that question is
yes. Nothing in 204.1B or Subtitle Blimts the
termsol ar energy systemto photovoltaics. The
wor ds photovol taic and thernal appear nowhere in
Subtitle B. And where the regulations nean to
specify electricity, they say so such as in the
community solar facility regulation in Subtitle B
Section 100. The legislative record on 204 al so
supports this.

The OP's stated purpose when they were

doi ng the rul emaking on this regulation was to
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protect all solar energy systens. And again, the
two kilowatt floor was just to address size, not
type. So, however one would want to characterize ny
roof panels, they're definitely not a two-inch
garden |ight.

The third and final thing | wanted to
address and Ms. Ferster already touched on this, but
| wanted to hit it again, is the question of whether
or not the solar issue is properly before this
board. As Ms. Ferster said, the text of 204.1(D)
attaches to all applications, whether for building
permts or for zoning relief, and that's, of course,
what we're here for. And the regulation defines its
own trigger. 2041(A) says that the obligations
apply at the tinme of application, neaning the
earlier of DOB accepting a building permt
application or the Ofice of Zoning accepting an
application for zoning relief.

So, this application and this body is that
trigger, and the duty cane due when the Ofice of
Zoni ng accepted this case, not at sonme future permt
stage, neaning that while the roof nmassings nmay be
outside the scope of the relief that the applicant
requested, the 204.1(D) requirenents attach to this

application regardless. And the sufficiency of
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their application under 204 is a |live issue that
this board is enpowered to deci de.

Wth those rebuttal matters out of the way,
|"d like to start ny prepared testinony. So, our
honme shares a party wall with the application
property, and we are parties in opposition. Qur
witten subm ssion on subtitle D 204 with four
attachments is in the record at Exhibit 44, and |
adopt it as part of ny testinony. Likew se, our
witten subm ssions on light and air in the record
as Exhibits 44A and 44B, which | also adopt as part
of ny testinmony. And I'Il use ny tine on the facts
that are mne to give, and |I'm happy to take
qguestions on the | egal analysis and our subm ssions,
t hough | should note that |I'mnot an attorney and
that all nmy work on this case has been pro se.

On the 204 issue, our hone has, as we've
di scussed, a rooftop solar energy system W have
two Selene flat plate collectors that heat our
househol d's water. The systemwas installed under a
DCRA pl unbing permt issued on March 10th of 2008,
and a copy of the original permt and a printout of
DOB's online record of it are attachnents A and B of
our Exhibit 44 subm ssion. Qur system has operated

continuously for the eight years that we' ve owned
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our honme, and it was operating before that. The
system supplies roughly three-quarters of our annual
hot wat er demand.

On the question of the size of our system
each collector carries a current FSEC certification,
nmy attachnment C to Exhibit 44, rating its output at
approximately 2.3 kilowatts thermal per collector at
the standard irradi ance used to rate solar
equi prrent. Each col |l ector al one exceeds 204's two
kil owatt threshold, and the systemas installed is
nore than double it. The applicant has known about
this systemthroughout the case. Qur party status
subm ssion of January 7th, Exhibit 20A, disclosed
the systemin witing and said the third-floor
addition would |likely shade it. On June 2nd, the
BZA specialist at the applicant's law firm enuil ed
my nei ghbor's attorney asking, Does that nei ghbor,
nmeani ng ne, have a permt nunber for the panel s?
And that email is attachnent D of Exhibit 44. As of
this norning, their application still rests on a
sworn certification that no solar energy system
exi sts on the abutting property. That certification
Is fal se.

Section 204.1(D) is mandatory and as | was

j ust saying, every application, whether for a
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building permt or a zoning relief, nust include one
of three things: an affidavit that no abutting
sol ar energy systemexists, a conparative solar
shadi ng study acceptable to the Zoning

Adm ni strator, or a witten agreenent fromthe
system's owner. The affidavit the applicant's filed
Is false. No shading study of our systemexists in
this record, and no one has ever asked us for an
agreenent. |If a conform ng study were done and
showed significant interference, the applicant woul d
t hen need special exception relief under 204. 2,
relief that it has not requested, supported by best
efforts and design alternative showings that it has
not made.

One nore point, M. Rueda wll testify that
this project is properly viewed as a new buil di ng
rather than an addition. The Board doesn't need to
resolve that for purposes of 204. The provision
applies by its terns to any new sem -detached or row
buil ding or an alteration or addition. Either way,
the obligation attached and was not nmet. And one
poi nt on baseline because the applicant's rebuttal
|l etter leans on it, measuring only the increnent
between matter of right design and the proposal does

not neasure the variables that 204 requires in order
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to quantify inpact on our solar energy system
Section 204 protects the system agai nst significant
Interference frommatter of right construction too.
That's the entire point of the provision really.
Section 204.1C defines significant interference as
an increase in the shading incidence on the system
an increase over existing conditions, not over a
hypot heti cal design that's never been neasured
agai nst them

| also want to be clear that the harm here,
both in terns of the unaddressed 204 requirenents
and the requested side yard relief is not abstract,
and it's not only about the panels. Qur |ot faces
sout heast, so the proposed massing waps the
sout hern corner of our backyard in an inside corner
of a three-story wall. It's blocked fromthe south
by their third story addition and fromthe west by
their rear extension. For direct sun to ever reach
that corner again, it would have to cone in fromthe
nort heast where the sun sets briefly on sunmer
nor ni ngs and never otherw se. M daughter's bedroom
w ndow faces into that sane corner.

One nore thing about scal e because
percent ages can be msleading here. Qur lots are

deep on paper, but on this block the depth is

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com



https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N N MDD P P P PP PP PP kPP
o A W N P O © 00 N O O b W N B+, O

65

usually in the front yards facing Nebraska Avenue,
whi ch is a busy crosstown commuter road. WMost of
the row hones on this block, ours included, are
sited that way with these big front yards where

al nost nobody spends nmuch tine. Like none of us
have picnic tables, grills or fire pits in our front
yards. Most of the famly and social |life on this
bl ock happens in the backyards as we said in our
January party status filing, which was Exhi bit 20A.
And much of what | ooks |ike sunlit yard back there
in any of these studies is parking spaces or parking
pad. The part that our famly actually uses -- the
garden, patio, play space, back roof deck -- is the
smal | area nearest to the houses, and that's exactly
the area that the masses in the proposed addition
wi Il be shading. A shading inpact that |ooks |ike
smal | percentages of a deep ot ends up filling a
bi g percentage of the space that we actually |ive
In.

No anal ysis by the applicant has ever
addressed any of this. Their first shadow study,
the one the Ofice of Planning reviewed to render
its recommendation in this case, doesn't actually
reflect the plans the applicant has on file for this

project. And we're not tal king about snall
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differences. On 24 franes of that study, 22 depict
a three-story tower attached to the rear of the
existing building wwth no massi ng depi cted above the
existing footprint. Two of those franes depict a
three-story tower attached to about 3 to 5 feet of
massi ng over the existing footprint when the design
before this board specifies 17 feet of nassing over
that footprint. Not one frame in their study
depicts the buildings that they' re actually asking
you to approve. |Instead, their study conpares two
hypot heti cal massings in three snapshots between
9:00 a.m and 3:00 p.m, hours when nost of the
famly is obviously at work or school. It treats
our property as background. Shadows are shown to
cross our yard, but nothing about our property is
ever neasured or evaluated. Not our yard, not our
wi ndows, not our back roof deck, and not our sol ar
collector. The only evidence in this record that
exam nes the incident shading of the proposed
structure in the evening hours is the supplenent we
filed ourselves, Exhibit 44A, which we drafted to
establish the insufficiency of the applicant's
analysis. Their study cannot fill that gap.

As we denonstrated in Exhibit 44B, their

study carries no scale, its franes nodel massings
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that never match the filed plans, and its shadow
demarcations are absent or inconplete in 7 of the 12
frames depicting their proposed design. Yesterday
norning, 60 m nutes before this record closed, the
applicant answered with a revised study in the
letter, Exhibit 50. Their answers are concessi ons.
The letter says the study was never intended to
provi de neasurabl e dinensions -- that's their words.
So, the only evidence offered to prove that the
shading is limted is a docunent its own authors say
provi des no neasurabl e dinensions. The letter
clains the third floor massing is present in both
scenarios, but in the revised panels, just as in the
original, the main block casts the sane shadow as
the unnodi fied houses beside it. Even taken at face
val ue, the claimconcedes the real problemin
witing. Massing identical in both scenarios
cancels out in a difference-only study. So by their
own account, its shadi ng agai nst what exists today
has never been neasured by anyone and never even
di spl ayed by the applicant anywhere in the record.
And the study the office of planning reviewed and
relied on is no |longer even current. Its authors
revised it yesterday.

Subtitle D, Section 5201.4(D) requires
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graphi c representations, “sufficient to represent
the relationship of the proposed addition to

adj acent buildings.” Neither version of their study
neets that standard. One final point of context,

t he ANC unani nously, and for the first tine inits
chair's nearly four years on the comm ssion, asked
this board to deny this application, citing anong
Its concerns the absence of a required conparative
solar studies. That's Exhibit 42. Qur subm ssion,
Exhibit 44, identifies the provisions that require
one, specifically 204. So, we ask the Board to do
what our subm ssions request, which is to deny this
application. Section 204.1(D) was never satisfied,
and this record can't support a finding that
Subtitle D 5201.4(A) requires that the exception
will not unduly affect the light and air avail able
to our property. |If the Board' s not prepared to
deny outright, we ask it to defer decision until the
appli cant produces the study that this record has
been mssing fromthe start: a conparative study
that nodels the full massing as filed, including the
third story edition; neasures shadi ng agai nst

exi sting conditions as 204-1© requires; and

i ncl udes the solar energy systemthat their

affidavit denied. W would also |ike any deferral
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to stipulate that a 204-1© conpliant study be
provided in a time frane that allows us and the
Ofice of Planning a fair opportunity to respond.
The burden here is the applicants under Subtitle X
901.3, and it has not been carried. Thank you and
I|"mglad to answer questions now.

CHAI RPERSON POURCI AU.  Thank you, M.
Kovacs. |1'd like the opposition to conplete their
presentation before we go to questions, so please
stay on for questions. |I'mnot sure if M. Belinsk
I S presenting.

MS. BELINSKI: Yes, | am

CHAI RPERSON POURCI AU:  And is that where
you would Iike to go next?

M5. BELI NSKI: Yes, please.

CHAI RPERSON POURCI AU:  Yes, pl ease proceed.

Thank you.

M5. BELINSKI: Good afternoon, nmenbers of
the Board. | thank you in advance for your
attention to this matter and your thoughtful ness.
My nane's Kate Belinski, and for the past 20 years,
|'ve resided in the hone I own at 5032 Nebraska,
which is next door to the proposed project. M
husband, Tom Watkins, and ny five-year-old daughter

al so reside at 5032.
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At the outset, I'd like to say |I'm
absol utely stunned by the audacity of the applicant
to propose to build such a nonstrosity in the mddle
of our block, entirely out of character with any
ot her honme in the nei ghborhood. As ny expert
Wi tness, M. Rueda, wll testify, this is alnbst a
conpl ete raze and new build, not a nodest extension
of an existing honme. The plans are for nmjor
structural work denolishing the entire back wall,
roof, and inside of the building, excavating and
bui | ding over the entire current backyard, and
dramatically changi ng the massi ng of the house. The
rear addition would tower at |east 15 feet above the
adjoining rear walls, which are currently all
identical in height of two stories for the entire
span within this R 2 zone from Nebraska Avenue to
Fessenden Street.

Their application for exception for the
five-foot side yard requirenent is a red herring.
It's an attenpt to obfuscate the fact that this is a
raze and new build for which they have not properly
applied. There are many issues wth the proposed
devel opnent that will result in substanti al
I npai rment of ny use and enjoynent of ny property.

"Il start with the back and share a phot ograph of
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our yard, if we could nove to the next slide. So,
this is our backyard and this is |ooking towards the
5034 property next door. You can see we have -- you
can see into the sky, and if you go to the next
slide. You know, we have great views and we enj oy
the air and the cross breezes. And so, yeah, ny
famly and I, we use this garden as a three season
space al nost every day from April through Cctober
di ning on the patio, relaxing on the couch, tending
to the garden, grilling and playing with our
daughter and her friends.

" mextrenely concerned not only about the
vi sual inpact of having a massive wall extending the
| ength of our garden but also on the heat that wll
reflect off the wall and into our garden, making the
use of our garden inpossible on warmdays. It wll
significantly restrict airflow and i npede drai nage
that naturally flows across the yards. The 5000
block is on a hill, and so the water goes from Reno
Road houses flows across and down to Connecti cut
Avenue. There's a drain at the end of the alley.
In large rains, the water flows across the yards,
and putting a wall there will stop all that drainage
and dunp it right into nmy very small drain at the

bott om of ny basenent stairs.
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What is now a continuous row of famly
gardens fromone end of the block to the other wll
be irrevocably destroyed by replaci ng one garden
with a hul king eyesore of a building. 1In case it
isn't clear, we're tal king about the entire
backyard. The only thing that will be left behind
t he house is the parking pad.

If you go to the next frame, that shows how
far the extension is going to go across the
backyard, so there's only about a foot and a half
bet ween the end of the structure and ny garage that
wi |l not have a structure on it. Notably, the
appl i cant has not even taken the proper neasurenents
and is proposing to extend this back structure six
I nches beyond what woul d be even as a right, you
know, based on the bunp out on the back of ny hone
and M. Kovacs hone. The applicant also fails to
acknow edge that the bunp-out roons, which are
original to the design of the hones, are only on the
first floor. And so thus it's our belief that they
are not entitled as of right to bunp out any further
than 10 feet fromtheir back wall on the upper
floors. Although perhaps as of right they may do
that on the first floor, it's our belief that they

may not do that on the upper floors. This is
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anot her obfuscation that they're clearly hopi ng you
woul dn't notice. Thus in addition to seeking an
exception to the side yard rule, they are al so
seeki ng exception to the 10-foot rule for the upper
stories.

As stated previously, the proposed buil ding
woul d extend alnost the entire I ength of the yard,
stopping a foot and a half short of our garage and
towering 39 feet inthe air. |If you want to go to
t he next photo. That arrow is show ng you from an
aerial view how far that will go, and you can see
the only thing left behind that is the parking pad.

The significant inpact on light and airflow, not to
mention the |oss of the visual rhythm of the yards
on the block, is not just a negative inpact on ny
famly and the Kovacs. As was noted by Ms. Carl son,
several of our neighbors nentioned this visual
| npai rnment even to their non-adjacent properties.
The addition will permanently bl ock the views,
airflow, and water runoff in the 5000 bl ock of
Nebraska. The proposed buil ding al so includes
mul tiple decks, all of which wll be | ooking down
into our yard and intruding on our privacy.

Moving to anot her privacy, light, and air

i ssue as M. Sullivan nentioned, | do have sol ar-
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powered clear glass skylights in the ceilings of ny
second fl oor bathroons to provide natural |ight and
airflow. W |eave these skylights open to get fresh
air throughout the spring and fall. The proposed
roof deck is directly adjacent to these skylights,
nmeani ng anyone on the roof deck will be able to | ook
in directly into the two bathroons. So, that's
obvi ously not a great situation.

| am al so concerned about the short and
| ong-term construction i npacts on ny hone. The
devel oper's al ready been proven to be a bad nei ghbor
by conpl etely neglecting any yard upkeep as you can
see in these photographs. And if you go to the next
photo, there's it's conpletely overgrown. There's
now significant rodent activity in the rear yard,
and the hone is conpletely overgrown and appears
abandoned. Last year, a squatter noved in for
several weeks while we were away on vacation. And
|'"ve also read the letters from nei ghbors on the
devel oper's other projects where they cite
construction debris, noise issues and ot her negative
activity by this devel oper.

None of that surprises nme, nor should it
surprise you when you see these pictures and the

state of the property. Even after the ANC
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adnoni shed the applicant nore than three weeks ago
for the state of disrepair and after the city

I nspected and posted a vacant notice, the applicant
has done nothing to clean up the property. This
clearly speaks volunes to the fact that this
appl i cant has wanton di sregard for the nei ghbors and
t he nei ghborhood. They even signed and submtted an
application of maintenance despite the fact that the
posting hasn't been properly posted since at | east

| ast Thursday, as you can see fromthe next photo.
Next photo please. Yeah and | checked, and it's
still like that this norning. So none of this is
sur pri si ng.

G ven the fact that they' re proposing to
raze the existing hone and dig a new basenent
covering al nost the entirety of the existing
backyard, | have long-term structural concerns about
t he foundation of ny honme as well as the drainage
that | nentioned. These hones experience
significant vibrations when |arge trucks thunder
down Nebraska Avenue, and it seens inevitable that
construction will cause significant damage to ny
home and M. Kovacs. M |awyer raised these
concerns wth the applicant's counsel and was

i nformed they would only deal with this issue at the
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permtting stage.

| ' m di sappoi nted that the applicant was
apparently unwilling to agree to a construction
managenent plan that woul d give nme assurances that
the structural integrity of ny property would be
protected. This project will clearly erode the
character of this neighborhood. People nove to this
nei ghbor hood for the green space and the |ovely
yards, not for no yard and a one car concrete pad.
| think the value of ny property will be seriously
affected by being adjacent to this hideous and
hul ki ng | andl ocked unit with no yards that sticks
out in the mddle of the block.

From the outset, the applicant's cavalier
attitude toward this project has been on bl atant
di splay as we've heard. They ignored the solar
panels, didn't submt a shadow study, and have nade
a last-mnute attenpt yesterday to “correct” these
errors, but still have not corrected them And then
| don't want to go on about the solar panels being a
matter of right, | think you ve al ready heard about
t hat .

CHAI RPERSON POURCI AU: I f | can just step
in for a mnute here, we have one nore presentation

as well from M. Rueda. s that true?
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V5. BELI NSKI:  Yes.

CHAlI RPERSON POURCI AU:  And then there's
nothing else fromMs. Ferster at this tinme?

M5. BELINSKI: That's correct.

CHAI RPERSON POURCI AU:  Ckay. |'mj ust
going to have to ask that you kind of wap it up so
he can have a little tinme, because we're over tine
now, okay?

M5. BELI NSKI: Okay.

CHAI RPERSON POURCI AU:  Thank you.

M5. BELINSKI: Yeah, | nean, just to point
out the significant nei ghborhood opposition to the
project wth seven nei ghbors strenuously objecting
to this, in addition to M. Kovacs and nyself. That
was an inportant factor to the ANC. Again, this is
not a honmeowner who's | ooking to inprove their own
property to fit their famly's needs. This is a
devel oper who's | ooking to do a cheap flip for his
own personal enrichnment while taking value fromthe
adj oining honmes in terns of light, air, and privacy
and irreparably harm ng the nei ghborhood.

The applicant admtted during the ANC
neeting that he has no intention of ever living in
this property. M famly and | support reasonable

I nprovenents to hones in our nei ghborhood, and in
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fact, | wote letters of support for the five
addi tions that have been undertaken on the block in
the past 20 years. Those were nodest additions that
were entirely in keeping wwth the character of the
nei ghbor hood, and each of them preserved a
significant anount of backyard space and respected
the light, air, and privacy of their neighbors.
This proposal is different because it replaces the
traditional pattern of rear gardens with a three-
story structure extending alnost to the rear
property line. |It's changing the character of the
bl ock, creating visual dom nance over the adjoining
honmes, and di m ni shes the openness that has defi ned
this row of honmes for decades. So for all of these
reasons, and that is the answer, | guess, to the
guestion that was raised earlier, which is why was
there not objection to the other nei ghbors when they
wanted to do additions. They did nodest additions.
They didn't try to go all the way back to the
property |line. Nobody has bunped up to a third
story. Everyone has been respectful of their
nei ghbors and | eavi ng and preserving that backyard
space that is so inportant. That's the nain
difference here is just that this is such a

nonstrosity of a project that's conpletely out of
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keeping wth this neighborhood and the quality of
life of it that we enjoy as neighbors on this block.
So, thank you very nuch

CHAI RPERSON POURCI AU:  Thank you. And M.
Rueda, can you sum up your presentation at this
poi nt ?

MR. RUEDA: Thank you.

CHAI RPERSON POURCI AU:  Thank you.

MR. RUEDA: Good afternoon. W' ve crossed
the threshold. Mdam Chair, nenbers of the Board,
nmy nane is Guillerno Rueda, and | appear as a zoning
expert on behalf of Kate Belinski on the adjacent
property at 5032.

|' ve considered the application and |
visited the property, and it's my opinion that the
application could be deni ed because it contains
material errors and, as proposed, does not satisfy
the requirenments of the special exception relief
under the district zoning regul ations, whether
that's [imted to the subject exception or the
addi tional m ssing exceptions that we've poi nted out
t 00.

Slide No. 2, as an overview, | draw your
attention to this section of the zoning map. In

| arge part, these observations shoul d address
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Chairman Mller's comrents regardi ng zoni ng.
There's been a lot of different things stated back
and forth, but if you ook at this section of R-2,
whi ch is surrounded on the one side by R-1B and on
the other side by a devel opnent al ong Connecti cut
Avenue, you have in Ms. Belinski's block -- you, oh,
| can't point on this -- but you have to the upper
| eft, you have those properties which are five
triplexes arranged across individual lots. And then
you have this triangular shape in, | believe, it's
1925, and this other row at the bottom of tripl exes
and dupl exes in 1923 or the inverse, one of the two.
The reason | point this out is because this segnent
of the R-2 zone is deliberate. You have tripl exes,
right? You have 34 lots, right? 10 triplex
arrangenents and 2 dupl ex arrangenents. This neans
that there are 10 non-conform ng rowhouses wthin
this area, and they were intentionally zoned as R-2
rather than R-3.

R-2 doesn't allow row buil dings, but R-3
does. Triplex arrangenents aren't characteristic of
the R-2 zone. The R-2 zone allows only detached and
sem -det ached buil dings per Subtitle D-101.7. It's
clear that this R 2 designation by the zoning pl an

Is made to protect these properties from “the
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regul ations, invasion of denser types of residential
devel opnment.” So, any expansion of a non-conform ng
condition should respect the tenants of this zoning
district. Can you go to the next slide, please?

| have a segnent on the division
application, which I think we've gone through. But
| do want to, rather than focus on the el enents of
t he application, point out that the inaccuracies and
om ssi ons, you know, warrant correction and
resubm ssion in order to be properly reviewed by the
Board or OP or anyone. The objections speak nore to
t he characterization of the application as if it
were a kitchen or a master suite addition, right?
This permt requests that the entire building be
denol i shed and reconstructed as a new building with
hi gher floor |evels and additional stories or the
stated height, and extendi ng back the non-conform ng
row buil ding an additional 20 feet, | think it's a
little bit nore.

There have been many different terns thrown
around this norning that I'd like to address and the
fact that under the zoning regulations, the matter
of right condition depends on the classification of
this solar energy system | think at one point M.

Sullivan refers to 208.5 to say, Ch, well, the side
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yard requirenents for row buil dings don't exist,
right? But for the fact that row buil dings are not
al l owed, so the extension of the row buil ding
therefore is not contenpl ated under this zone.
Section 208.5 is submtted as part of the
requirenents for all of the R zones and does not
specifically refer to a row building in R 2 because
they're not all owed.
There was al so reference to the front

set back issue, which is that this setback was really
provi ded because there are chimeys that are being
protected. Oherw se, they would have to go and
apply for special exception or have an agreenent
Wi th the neighbor to either interfere with those

chi meys or have them sonehow extended and the |ike.
The setback issue does not speak to their desire to
address, you know, nmssing concerns to Nebraska
Avenue, which already have a setback of 60 feet to
the front wall. The regul ati ons protect systens,
sol ar systens, solar energy systens that are at

| east two kilowatts in size, and the sol ar energy
system as descri bed by M. Kovacs has been shown to
be rated well above that threshol d.

The application is also inconplete and in

error because it depicts a two-dwelling unit, and
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this is determned by the Zoning Adm nistrator's
interpretive letter from 2019-003, which would
require that this property -- maybe not necessarily
here -- but that the Zoning Adm ni strator woul d
require a covenant to suggest that the property
cannot be operated as a two-dwelling flat or that it
IS an accessory apartnent, which they assert they do
not intend to do. |If it were approved as an
accessory apartnent, the entry that they show,
because this new construction denolishes the entire
footprint of the building and extends further to
provide a new entry from Nebraska and fromthe rear
of the building. A separate front entry is not
allowed in the R-2 zone under the regul ations.

The rul emaking from 2020, just to clarify
the solar point since | guess | mssed this, is that
the 220 rul es expanded the understandi ng of sol ar
energy systens, and they intentionally elimnated
the word production to avoid the interpretation that
this is a solely an electric production froma
photovoltaic, right? Production is not the standard
for interference at this point. The |anguage
changed -- well, it was always 5 percent, but the
| anguage changed its threshold to shading, right?

VWhich this new building will project onto those
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panels well in excess, in ny opinion, of the 5
percent threshold. Can we go to the next slide,
pl ease? Thank you.

CHAI RPERSON POURCI AU:  How many nore slides
do you have?

MR RUEDA: | have four nore slides, |
t hi nk, maybe three.

CHAI RPERSON POURCI AU:  Can you pl ease wap
it up in five mnutes?

MR RUEDA: | would Iike to be able to give
ny testinmony. | thought we had gotten enough tine
when we asked for the tine. Ddn't we get nore tine
than the 20 m nutes?

Il will try to be brief.

CHAI RPERSON POURCI AU:  Thank you.

MR. RUEDA: This slide shows the errors
that, as a matter of just to be precise, that they
are requesting nore setback under the matter of
right condition than would be allowed if you
measur ed agai nst the actual condition at either
property. Therefore, those di nensional problens
correspond to other problens in the application
Next sli de.

This slide is inportant because this slide

speaks to the very nature of whether or not you can
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accept the analysis to determ ne any sort of inpact
on either property or even inpact on the actual
property itself. Because if you | ook at these two

I mges that |'ve provided, you have the col or inmage
from Septenber 23rd at 3:00 and the i nage bel ow
provi ded by M. Kovacs of nodeling that to Vice

Chai rman CGol dstein's points that solar studies can
be quite m sl eading and need to be sonehow addressed
i n how the Board can perceive and review these. The
poi nt of bringing these two i mages up on screen is
to show you on the upper inage you have the
rectangl e that would show the actual massing of what
they' re proposing, right? And you see bel ow what
that massing would look Iike as it shades in the
same condition with two hours of difference that
shadow onto 5036. And this is inportant because
they keep trying to tell you that as a condition for
their special exception relief of the side yard,
that they're trying to show you matter of right
versus side yard setback inplications. Cbviously
for solar there can be no determ nation of whether
It inpacts the solar system based on this, but it's
pretty clear that in the vernal and autumal

equi noxes that the condition you see below in bl ack

and white would effectively elimnate any sol ar
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production from M. Kovacs's property in the
aft ernoon.

Just to recap what | just said, the study
woul d not be suitable for evaluating the inpact of
t he special exception relief because it does not
nodel the actual mass of the third floor, either as
matter of right or as proposed. If it was matter of
right, it would be further forward, right? And they
have stated already that they've set back sone
magi cal nunber, which we now know is fromtheir
testinony is fromthe chimmey. The applicant's
rationale for testing special exceptions is not used
for determning interference of solar systens. And
based on the evidence provided, the construction
appears to exceed the allowable five percent
threshold. So, on the one hand, we have a case
against the suitability of the application for
either the requested relief or the necessary relief.
And on the other, we have an argunent against the
suitability of the proposed project, and this is
inportant, right? The project, as it's proposed,
extends the non-conformng rowdwelling inits
maxi mum formin a zone that was intentionally zoned
R-2 to avoid the appearance or the intensity of a

new row bui |l di ng, whet her by expansi on of an
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exi sting condition or as a conplete and total zoning
raise. So, slide No. 6, please. The next slide.
Thanks.

W already know that this is already a non-
conformng row dwelling. The requested relief would
further increase that non-conformty by elimnating
the required side yard conditions, and it's not
really eligible to be considered as a non-conform ng
side yard when the building type itself is non-
conformng, right? W know that we need to provide
the side yard for the portion that sticks forward at
this point, but we also know that the lot is
undersi zed, and the clains of hardship for the
undersized lot really speak to the fact that as a
zoni ng plan el enent, the space required by sem -
det ached or detached buil dings woul d actually give
you the space between nei ghbors that is
characteristic of R 2.

Eli mnating both side yards extends this
rowhouse into the rear yard and exacer bates
I ncreased density and footprint and the plans show
that it increases the density in that there are
actually two famlies that are able to live here as
It's depicted. Slide No. 7.

My nost inportant point really is that this
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I npact fromthe special exception on the general
purpose and intent of the zoning regulations and the
zoni ng maps per X-901(A), the Ofice of Planning's
characterization of this property as sinply a non-
conform ng structure on an undersized | ot kind of
m sses the point. The 208.7 guideline regulation
stipulates that where a building with a non-
conform ng side yard, an extension or an addition
may be made to the building, provided the w dth of
the existing side yard shall not be reduced or
elimnated, and provided further that the wi dth of
the side yard adjacent to the extension shall be a
m nimumof five feet. This is where we lie, right?
And so the special exception relief is not
appl i cabl e here because it would result in a
building type that is not allowed in an R-2 zone.

The district is intended to provi de areas
for predom nantly seni -detached and noderately sized
| ot s and detached houses. Per 101.7, the purpose of
the R-2 zone is to protect these areas frominvasion
by denser types of residential devel opnent, 101.6
Subtitle D.

" mgoing to skip over some of ny testinony
here but would like to just finally say that this

groupi ng of triplexes here al ong Nebraska Avenue is
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really nmeant to be not expanded, but preserved in
sone way. Slide 8 tal ks about the potenti al

aut hori zed dwelling unit as defined by the Zoning
Adm ni strator, and you can see here the el enents

t hat show the cooking and sleeping facilities, the
| aundry facilities, everything needed to have an
apartnment. You have front entry, you have a back
entry, and the front entry, as | stated before, is
not allowed per U253.7C. Slide 9. Next slide.
Thank you.

For purposes of discussion, the idea of
zoning raise here is really to bring to attention to
the Board, right -- to downplay the idea that this
Is a new building, whether the Zoning Adm ni strator
agrees or not, is kind of disingenuous. It's
di si ngenuous. It's not kind of. This building is
conpletely new, and if you actually cal cul ate the
extent of the enclosure, it wll prescribe to what a
zoning raise is defined as. So, it really needs to
be considered by the Zoning Adm ni strator who has
ultimate authority on this, and | understand that.
But again, the point of bringing up the possible
zoning raise is that you would then be effectively
dealing with a new non-conform ng row buil ding as

they build it, right? And that is not allowed in
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the R-2 zone, whether it's an addition to a building
or whether it's a new buil di ng.

I n conclusion, the application has
significant technical and procedural deficiencies.
The required findings for special exception relief
of the side yard have not been net by havi ng shadi ng
studies that are really irrelevant to the conditions
on site and that there are additional elenents of
proposed construction that require relief under the
regul ations. The proposal increases existing non-
conformties that adversely affects adjoining
nei ghbors, nei ghboring properties, and conflicts
with the intent of the R 2 zone, and | recomend
that the Board deny this application and have them
come back with a revision that woul d appropriately
address the R-2 zone. |'m happy to answer
questions. | know |'ve m ssed sone things that |1'd
like to say, but at the end | think that the point
Is made. | think we have here a wolf in sheep's
cl ot hing. Thank you.

CHAlI RPERSON POURCI AU:  Thank you. Thank
you all for your presentations. 1'd like to go to
questions fromthe Board. Vice Chair CGoldstein, do
you have questions for the parties in opposition?

VICE CHAIR GOLDSTEIN: | do. 1'd like to

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com



https://nealrgross.com/

© 00 N o o B~ W N P

N N T N I T S R N I R R T e o
g A W N P O © O N O O M W N P O

preface this though, that one thenme |'mhearing is a
m smat ch in expectations for what people can build
on their properties, and | think Conm ssioner MIIler
referenced that. So, | just want to put that in the
background that, you know, zoning nmay all ow nore,
whether it's a third floor or a rear addition or a
coverage on the property. | just want to have that
i n the background of these discussions. 1'd like to
start with M. Kovacs and thank you very much for
your testinony, and |'mgoing to ask sonething very
simlar of the neighbor on the other side, |
apol ogi ze, | have your nanme witten down, but I
don't have it at ny fingertips -- M. Belinski.
Could you talk to ne a little bit about any
di scussi ons you've had with the applicant in which
you' ve expressed your concerns, and what those
conversations were |ike, and what in a realistic
sense, and |'mjust curious, what would a reasonabl e
devel opnment next to you | ook |ike? Thank you.

MR. KOVACS. Was that for ne or Kate?

VICE CHAIR GOLDSTEIN.  1'Il start with you,
M. Kovacs, and then for M. Belinski.

MR. KOVACS. So, | may ask you to rem nd ne
of the order of questions, but I'll start with the

first one. Sorry, |I'mvery nervous this norning.
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"Il start with the first one which is that |'ve had
no direct communication fromthe applicant at all.
Actually, | got a couple of enmails about fromtheir
BZA speci alist about the nature of ny solar heating
system but nobody's asked ne, you know, what |
woul d |i ke or what | think would be a good idea or
anything like that. So that's the answer to the
first question. |I'msorry, what was the second
guestion?

VICE CHAIR GOLDSTEIN: If you could alter
your nei ghbor's, the proposed addition, |I'mjust
curious, what goes in your mnd knowng that third
stories are allowed in the R 2 zone, additional |ot
occupancy is allowed in the R 2 zone, additional
extension of depth is allowed in the R 2 zone, what
woul d you tell the applicant you'd |ike?

MR. KOVACS: | guess on the third story |
woul d be concerned about ny solar system either way.
W get a lot of benefit fromit and it was one of
the reasons we bought the house. W were excited to

have renewabl e energy cone with the house. So you
know, given that they're allowed, | would still have
the concerns that |'ve expressed about the continued
utility of that system

As far as the dinensions, you know, | feel
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like their interpretation of the 10-foot rule, while
it may be technically correct, is diverges fromthe
intent, the underlying intent. You know, the I
can't renenber the exact verbiage, but mny
recollection is that the intent around that was to
prevent grossly disproportionate new devel opnents.
| think if you |l ook at a three-di nensional rendering
fromdifferent perspectives of the current structure
and then tack on this enornmous block, it is grossly
di sproportionate. They're using our two bunp-outs
that were part of the original design of the house
to base that 10 feet off of. WlIl, those bunp-outs
are conform ng.

| nean, we've got, you know, between -- |'m
actually in ny bunp-out right now -- and between, ny
office, behind ny office wall behind nme, and their
property line is about eight feet of enpty space --
or no, about six and a half feet of enpty space.
And then on ny other side towards ny other sem -
det ached nei ghbor, 1've got, you know, a giant enpty
space. M bunp-out is single story, so it doesn't
shade anybody else. | think having them do
sonmet hing closer to what a nore conceptually
reasonabl e 10 feet would nmake nore sense. |f they

want ed additi onal square footage, you know, there's
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also roomto nove in the front. |[It’s always been
kind of weird to ne the way the houses are set up.
You' ve got ny house and Kate's house, and then their
house is actually set a little bit back. So, they
stick out in the back, but they're recessed in the
front. They're adding on to the back where they've
al ready got three feet of tail sticking out and
| eaving this bracketed space up front where they've
got alnost four and a half feet of space that they
coul d have w thout really inconveni encing anybody.

| think there are sone alternatives that
just haven't been explored, and the fact that
t hey' ve never reached out to ne in this process has
al ways been kind of weird. | nmean, | know M.
Sul l'i van nentioned that he thought Andrea was
representing ne, but | nean that's not in the
record. It's the assignnent letter is between Kate

and Andrea, and |'m sure that Andrea probably set

himstraight. After that tinme, | still haven't
heard fromthem |[|'msorry, was there any nore
questions, sir? | lost track.

VI CE CHAI R GOLDSTEIN:  No, that --
MR KOVACS. |'m sorry.
VI CE CHAI R GOLDSTEIN:  That's hel pful.

Thank you. |'mcurious, and the applicant m ght be
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able to address this, that even pushing out toward
the front may require relief as well. M. Belinski
I"'mecurious a little bit about -- | do want to ask a
prelimnary question or two. One is you showed t hat
graphic, which | thought was an interesting one, of
the big white block on your side of the property.
Did that include the decks? O was that, in your
view, a wall that was projected as that white bl ock?

MS. BELINSKI: That included the decks, but
t he decks al so yeah, so that wall included the
decks. But in terns, for purposes of the visual for
us, | nmean, that's still going to be, like, we're
going to see that space taken up. The decks, |
think, are six foot, so if you go back six foot,
It's still nost of that space woul d be buil ding.

And in the basenent, in ternms of |ike water flow

goi ng through the yards, it will go all the way out

to the edge of end of the decks. So for purposes of
wat er runoff and things like that, that would go all
the way to the end.

VI CE CHAIR GOLDSTEIN. Okay. |'ve heard
sonme nmention of your skylights, and that sounds |ike
a very interesting feature of your property. The
appl i cant was suggesting that they could do sone

ki nd of screening, and |I'mjust kind of curious for
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your thoughts on that offer.

M5. BELINSKI: | would be fine with that.

VI CE CHAI R GOLDSTEIN:  Ckay.

M5. BELINSKI: That's really the only thing
that they've offered. | nean, in ternms of your
ot her question --

VI CE CHAI R GOLDSTEI N.  Ckay.

MS. BELINSKI: | think he, M. Sullivan,
reached out to ny counsel and we, Ms. Ferster,
reached out on several occasions |ooking to
communi cate. | think M. Sullivan reached out an
hour before the ANC neeting and then reached out
yesterday |l ate afternoon. There were sone emails
back and forth, but there were no other offers of
changes ot her than sone screening on the on the roof
deck.

VICE CHAIR GOLDSTEIN: | heard a
characterization fromthe applicant. | can't
remenber who it relates to, but that in discussions
there was this idea that the only solution would be
not to have a third floor. Does that sound famliar
at all in your m nd?

M5. BELINSKI: That was ny reconmendati on.

| said, you know, that if there was not, you know,

| i ke, that would be -- a solution would be to not
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have a third fl oor.

VI CE CHAI R GOLDSTEIN:  Ckay.

M5. BELINSKI: It would solve a | ot of
problens. It would solve the solar problem it
woul d sol ve the chimey issue. W still would have

this nmassive mass, which is disproportionate, but |
under stand what you're sayi ng about things that are
a matter of right. Just because sonething's a
matter of right doesn't nean it's the right thing to
do, certainly isn't neighborly, and certainly isn't
consistent wth the rest of the block and the
continuity of the block. But | understand that
people like to push the limts to the extrenes, and
that's clearly what's happeni ng here.

VI CE CHAI R GOLDSTEI N:  Ckay, thank you.
Madam Chair, that's all the questions | have for the
nonment .

CHAI RPERSON POURCI AU:  Thank you.

Comm ssioner MIller, do you have questions?

COW SSIONER M LLER:  I'mnot sure if |
have questions. | want to thank all the opposition
parties and witnesses for their very articul ate and
conpelling testinony. Are there other 3rd floor
additions on this block? |s anybody in --

MS. BELINSKI: There are none within that
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whol e zone. In this R 2 zone there are no third
fl oor additions.

COW SSI ONER M LLER: Ckay. Good to know.
And | appreciate, again, the training semnar |I'm
getting on the solar energy regul ati ons, our own
sol ar energy regulations and law that it applies to
matter of right and special exceptions. Are there
any negations to that solar adverse inpact on the
panel s to the nei ghboring property that can be
mtigated by an alternative proposal, maybe you said
that; | mght have mssed it, other than
elimnating the third floor addition?

MR, KOVACS. M recollection is that once
it's established that there's nore than five percent
interference they have the option of asking ne for
an agreenment. And, you know, there's various ways
we coul d cone at.

COW SSIONER M LLER:  Right, right. There
have been negoti ated agreenents |ike that.

MR KOVACS. Yeah. O | think they are
allowed to ask for relief, but, and this is just off
the top of ny head, I don't have it in front of ne
right now, but | think that relief under 204
requires themto provide alternative designs, you

know, for discussion. That, that they can't just,
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that the relief request under 204 requires themto
provi de alternative designs.

|"msorry, one other thing that |I'm
bl anki ng on at the nonent, and | would, | would hold
everybody up if | went trying to look it up, but
it's alternative designs and one ot her contingency.

So, in order to get BZA relief under 204, the
standard's a little different than it is for a side
yard exception, for exanple.

COWM SSI ONER M LLER.  And you ni ght have
stated this, and the applicant m ght have stated
this. Are there other exceptions to the five yard
setback requirenent in this R 2 zone bl ock?

M5. BELINSKI: There are, but none of the
structures go back as far. They all, | think, go
back. There's still a significant yard even in the
so there's a significant backyard. Qur nmain issue
here is that they're elimnating the entire yard,
and not just elimnating it, but digging down a full
story in the yard. And so that's, you know, nuch
nore significant than any of the other additions
t hat have been added that preserved the backyards.

COW SSIONER M LLER:  So you woul dn't even
support this project as proposed if there were the

elimnation of the only relief that is technically
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requested before us of exenption fromthe five foot
set back? You woul d not support this project because
of its adverse --

M5. BELINSKI: Yeah, |'m--

COW SSI ONER M LLER:  -- inpact?

M5. BELINSKI: Yeah, | think it has an
adverse inpact beyond the five-foot side yard issue.

MR. RUEDA: Can | nmake a comment? |s that
okay? The idea that the side yard setback can be
el imnated here, again, is contrary to the whol e
I dea that you would have a wall on a property line
in this zone. And then, understanding that a third
story is allowed, that's not been contested, but, of
course, the solar interference could be handl ed
di fferent ways, which have not been proposed.
There's different ways of solving that. You know,
|'ve had situations where there are peopl e that
offer to provide solar on their own property, and
then you have to get sone sort of easenent,
covenant, all the different things. So, there are
ways of mtigating the solar issue, right? Either
by offset of paynent, which nost people don't want
to do because they want to continue the renewabl e
aspect of their property, right?

There are different ways of reaching an
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agreenent, but at the end of the day, elimnation of
the side yard is a separate issue, obviously, right?
And that elimnation exacerbates, really, this
whole idea that this is truly a row building. Now,
with the third story addition, really not only
destroys the sort of the idea of this triplex,
right, as | called it, right? The three properties
sort of joined together to nake one building. Now,
this thing really becones, you know, two sem -
det ached houses and a row building, right? So it
ki nd of goes against how this part of R-2 was set
aside. I'Il stop there.

COW SSI ONER M LLER:  Yeah. You touched on
the next question | was going to ask about is there
anything that could be done to mtigate the adverse
| npact on adj acent nei ghbors’ solar? And you're
saying that there mght be, but we don't know what
that is, and | guess there haven't been any real
di scussi ons about that.

MR. RUEDA: They can get pretty conplicated
in how they're structured, and so they don't tend to
happen because of that.

COW SSI ONER M LLER:  Yeah. | don't think
| have any nore questions, Chair Pourciau, and |

don't want to prolong this, and | appreciate Vice
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Chair Goldstein's questions and the responses he

got. But | am struck by the unani nous, unusual
opposition of ANC 3F, which is ny adjacent ANC, and
all the neighbors in that bl ock about the adverse

I npact of this proposal. So I'll just say that, you
know, |I'mopen and I'mlistening to everybody.

CHAI RPERSON POURCI AU:  Thank you.

VI CE CHAIR GOLDSTEIN: I'm sorry. Can
just junp in and ask M. Rueda to clarify one thing?

| thought | heard you say that this zone is not
intended for walls along the property line. |Is that
what you sai d?

MR. RUEDA: The idea being that a row
building is not allowed. A row building obviously
projects fromlot line tolot line. So |
par aphrased that, but essentially, you know,
elimnating the side yard brings it back to its non-
conformng condition as a row building, right?
Extending the building -- right now they say, Oh,
well, there's a non-conform ng side yard because we
project three feet beyond the other two buil dings.
Well, they really have this condition that's side to
side, and by extending forward and not providing a
side yard, then they have a attached buil di ng; they

have a row building. But if they use the side yard
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set back, then they would conply at least with the
abridged five-foot setback if, in fact, it were
appropriate, which in this case it's not. Like you
have many cases where there's a side yard, you have
a series of detached houses or sem -detached houses,
and sonebody's got a four-foot side yard, and you
have to increase that to five and not eight when you
do an addition. But of course, there's already a
conpliant building, and there's a non-conpliant yard
condi ti on.

In this case, the two kind of go hand in
hand, and one by default prevents the other. And as
| stated, the Zoning Conm ssion effectively set that
I ntent by designating these R 2 and not R-3.

VI CE CHAI R GOLDSTEIN:  Ckay. But you woul d
acknowl edge that if they could build back along a
property line just so long as one side of it has the

side yard. |Is that right?

MR. RUEDA: | nean, that's the way that the
-- that it's a conpliant noncom-- | nean, it's a
noncom-- it's a |legal non-conpliant building at

this point, right? As it stands. So the extension
woul d have -- well, yes, you would -- you would have
to at least maintain the sem -detached nature of the

i ntent of the zone.
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VI CE CHAI R GOLDSTEIN: Ckay. Thank you.
|"'msorry, Madam Chair. Thank you for indul ging ne.

MR. RUEDA: | wanted to address M.

Gol dstein on this, if that's okay. You asked ny
client about the decks, and the subm ssion does not
represent any of the features on the adjoining
property, so you don't really get a sense of where
her garage touches their proposed decks. So |
bel i eve that woul d be an inportant part of what
you' re, what you're tal king about. But, you know, |
t hi nk that woul d be the burden of the applicant, not
Ms. Belinski.
CHAI RPERSON POURCI AU:  Thank you for that.

Your presentations were exceptional. They offered
lots of detail and clarification.

One thing in particular, M. Rueda, | was
wonderi ng about the width of other lots, and | feel
like the site plan you showed hel ped ne understand
that sonmewhat. | want to thank you for that. |
want to thank you all for your presentations. |
woul d now li ke to ask the applicant if they have any
questions or rebuttal and then hear their closing
st at ement .

MR SULLIVAN: | wll have rebuttal

comrents when if that's -- | don't have any
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guestions, though. So | don't know if you want ne
to go into rebuttal right now or if you have
anything else to do before that.

CHAlI RPERSON POURCI AU: | do not believe
there is anything else. W have called on all the
parties and heard questions and cross-exam nation
fromall parties. At this point, 1'd |like to hear
the closing statenent fromthe applicant.

MR, SULLIVAN. | was going to do a
rebuttal.

CHAl RPERSON POURCI AU:  Onh, okay. A
rebuttal fromthe applicant.

MR, SULLIVAN. First, just rebuttal to the
testinmony that we had.

CHAl RPERSON POURCI AU: Yes.  Yes.

MR, SULLIVAN:. The first thing | want to
address, just a blanket reiteration of what |
mentioned at self-certification fromthe order, and
this is based on BZA opinion and Court of Appeals,
the Board has consistently held that assertions of
an erroneous certification are irrelevant to its
revi ew of applications.

Regarding the first comrent nmade by Ms.
Ferster that we didn't conply wwth 204.1, |'m not
sure if she was the one that nmade this. 204.1(D)(1)
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Is the requirenent to file one of three things
regar di ng nei ghboring solar panels, and we filed an
affidavit, so we net that requirenent. The
nei ghbor, M. Kovacs, says in conclusion that that's
a false affidavit, and we disagree. W may not be
as overconfident as he is, but that's our position
on the affidavit. So that requirenent was net. And
that requirenent to submt the affidavit's a
conpletely different issue fromthe fact that we
haven't asked for the solar energy systemrelief
under 204.1. So, it's not before this board.

It was nentioned that there were errors
that we corrected in a filing yesterday norning.
There were no errors. That filing was rebuttal
evi dence, which is allowed at any tine. It was
rebutting a | ate Sunday ni ght subm ssion from M.
Kovacs.

Regardi ng M. Rueda's discussion, there's
no rel evance to the two units argunent. This is a
single famly dwelling. There actually is a
covenant submtted with the permt application for
what's a kitchenette downstairs. But it's not two
units, and it's not an accessory apartnment. |It's
just a single famly dwelling, and it has no

rel evance what soever to this application anyway.
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The shadow studies for years have been
matter of right versus proposed. | understand that
t he solar study, which is separate froma shadow
study, would require sonething different. And
again, that's why it needs to go to DOB and the
Zoni ng Adm ni strator because they're equipped to
handl e t hat and answer all these conplicated
questions on the solar water heater on M. Kovacs's
property.

The 10-foot rule question, again, it's just
erroneous self-cert. | happen to know from past
cases that it's neasured fromthe furthest rear wall
as the regul ations provide, regardless of the story
| evel of that furthest rear wall. Only one side
yard is required. There's been a |ot of discussion
about has this ever been done. W worked on a case,
20839, a couple years ago, which is the next triplex
over, where the Board approved and the community
supported 18 feet gone beyond the rear wall, so 8
feet of 10-foot rule relief and a 44 percent | ot
occupancy. And that was just two stories. So |
think the issue is here is the third story is what
I"mgetting. But that case was sailed through and
side yard relief too. There was no side yard on

that addition as well. It was a simlar lot. It
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was the mddle row of a triplex.

Regardi ng zoning raze, it's not an issue.
Even if this was a new buil ding, we could get
speci al exception relief because it's a substandard
record lot. But | happen to know that party walls
do count in that calculation. And in fact, | would
cite a BZA appeal that M. Rueda is very famliar
wi th, 19961, where the Board stated that in the
appeal order.

| don't think that any discussion of the
general nei ghborhood, the triplex devel opnent, has
anything to do with the specific criteria of asking
for the side yard relief.

Regardi ng nme not having any interaction
with M. Kovacs, | was under the inpression,
m st akenly apparently, that he was represented al so
by Ms. Ferster, and | did conmunicate with her
mentioning both sides. In fact, | even said in an
emai | that which of your clients would prefer to
have a side yard, and | was not di sabused of that
notion until yesterday in an email. So, | was under
the inpression | wouldn't have been appropriate to
reach out to M. Kovacs.

Regardi ng the screens, we're absolutely

willing to provide that adjacent to Ms. Belinski's
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wi ndows to give her sone assurance that people would
not be | ooking down on those skylights. Regarding
the rear yard setback, we have a 27-foot rear yard,
20 feet's required. The |ot occupancy, we're
neeting that.

So, it'd be nice to separate the speci al
exception criteria and how we neet that fromall the
hyper bol e of nonstrosities and all the other attacks
on the developer hinself. | would like to ask the
devel oper to talk briefly about the shadow studi es.

W filed a rebuttal subm ssion yesterday norning
responding to the late night filing regarding the
shadow study. The architect has used the program
provided by the D.C. Ofice of Zoning to create that
shadow study. And if | can have M. Akan add
anything else to that -- or anything else he'd |like
to add in rebuttal. Thank you.

MR. AKAN:. Thanks, Marty. So | think |I'm
going to start with just going over all the
opposition coments, and there have been sone
I naccuraci es on sonme of these statenents. At | east,
"1l say ny part. So we apply for the buil ding
permt with DOB back in Novenber. And when we apply
for a permt wth DOB, they go through sone

checkli st and, you know, verification. Solar was a
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part of it. Chimey was a part of it. And we
accommodat ed, you know, chimey in our design. The
top level was set back fromthe chimey. The

chi mey woul d not be i npacted.

There are zoning rel ated checklists that

they also go through. They ask the sane questi ons.
So, that's where the addendum and the covenant for
two units basically cane into play. So, we answered
t hose questions to DOB, and | think, if I'm not
m st aken, both nei ghbors received a notification
fromDOB what we apply for further permt. And they
coul d have, you know, |ooked at the devel opnent and,
you know, and we could and, again, we could have had
t hose di scussions, but at that nonent, the council
got involved on both sides, basically, and we
st opped direct communication at that point.

As far as overgrown, you know, vegetation
and things like that, I wll take it off the chin
and say we wll take care of it. But a portion of
this was just basically this permt application, you
know, turning into a noving target fromour permt
bei ng approved end of, | think, Decenber to we're in
July. And | will express ny thought process there
and how we cane, where we cane, so that at |east you

guys understand that we're not just sone ignorant,
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you know, devel oper.

It's just we thought that we applied with
DOB and they said our permt is getting approved
within two weeks around Decenber was just a zoning
comment about a few things, and then the five feet
set back conmment canme back. That's where they send
us back to BZA. And like | said in the, you know,
earlier statement, the setback was not required in
an identical property on 5018, and it's a side by,
you know, side by side addition all the way with no
setback. And if I'mnot m staken, oh yeah, Marty
actually had nentioned it, 5042 is, you know, 18
feet fromthe neighboring property over |ot size
occupancy and zero side yard again.

So, we nade a permt application except the
third floor addition, which is matter of right. W
made a permt application, and based on the previous
Zoni ng Adm ni strator comment, we thought that we
were going to get this approved through DOB unti |
end of Novenber, basically. So far, structural has
been approved, and there has been sone conments
about structural concerns and things |like that.
These are all DOB rel ated matters which they have
addressed already. W obtained a geotech report by

a geotech engineer. W redesigned the foundation to
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actually take off of the party walls. | heard the
comrent about a |ipstick cheap renovation. That is
conpl etely wong because we are going to conpletely,
you know, strengthen the foundation for this
property and as well as well as take off of the
party wall.

So, a lot of these comments are just -- |
find it utterly inaccurate and, you know, and | wl|
give you a few of these too. So, there was a
comrent about front addition. You know, the reason
that we didn't necessarily take down the front wall
was that whol e raze comment and not get stuck with
DOB about taking all the walls down. That was the
del i berate decision that we have nade to push back
the property instead of actually adding a front
addi ti on because at that point we would be taking
both front walls and the rear wall down.

Marty answered the solar and the shade
study aspect of it. W did use a you know -- this
is atool that Ofice of Zoning provides. So, it
does give you the difference between matter of right
and the exenption, the special exenption, exception
that we're requesting. So, we did provide that.

We tal ked about the solar panel thermal,

you know yes, we did that certification and we
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provided to DOB and they found that answer to be
satisfactory. You know, it's not that you know, we
use the best know edge that was available to us. W
provided them And raze comment, we tal ked about
this. It's not a full raze. Intentionally, we
didn't take the front wall down is because we were
trying to avoid the raze and we're not doing it.

VWhat el se? Let ne go through. W talked
about the two-unit covenant. |It's not a two-unit;
it's a single famly. The reason that we had very
poor conmunication is because we were thinking that
we were getting a DOB permt approved and ei ght
nont hs down the road, you know, counsel is getting
I nvol ved; we dropped direct communi cation. So,
that's basically the whol e storyline.

MR. SULLI VAN. Thanks, Al per.

MR. MATTA: Al right.

MR, SULLI VAN: Wuld you like us to give a
closing or | believe the party opponents shoul d do
that first, | think, right?

CHAI RPERSON POURCI AU: | see that the
appl i cant does closing first, and then others go
after. | can ask for clarification from --

COM SSI ONER M LLER: | think the applicant

usual |y does have the | ast word, Madam Chair.
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CHAI RPERSON POURCI AU.  Thank you, M.
MIller. M. Mhlert, can you confirm please?

M5. MEHLERT: Correct, yes. The applicant
Is permtted a closing statenent.

CHAI RPERSON POURCI AU:  kay, so at this
poi nt then --

COW SSIONER M LLER: | did have a question
for the applicant just --

CHAI RPERSON POURCI AU:  Ckay.

COW SSIONER M LLER:  -- to clarify, |
t hi nk.

CHAI RPERSON POURCI AU: But before you do
that, | just want to make sure | have this right.
So, | wll first ask for closing statenents from

those with party status and then last fromthe
applicant. |Is that correct?

M5. MEHLERT: It is up to you if you would
like to offer the parties in opposition a closing
statenment. That's not required per the regulations,
but that's up to the chair or Board if you woul d
like to allow that opportunity, and then the
applicant will have the final opportunity for a
cl osi ng statenent.

CHAI RPERSON POURCI AU:  Ch, we have not done

that since |'ve been chair, but | was just review ng
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sonme of the guidance | have been given previously.
Ckay, thank you for that. I'msorry. Go ahead,
Comm ssioner Ml er.

COMWM SSI ONER M LLER:  Ch, yeah, just |
think M. Sullivan confirnmed that, or his team
confirmed that there are no other -- even though
it's matter of right -- there are no other third
floor additions on this block. |Is that correct?

MR. SULLIVAN: | would have to take their
word for it. | have no information that would tell
me ot herw se, no.

COW SSI ONER M LLER: | thought soneone on
your teamdid say that. But | think soneone on your
team al so did say that there are sone zero side yard
set backs.

MR, SULLIVAN. Right. Actually, one was
permtted by right, and when we filed originally the
application for the next triplex over, we didn't ask
for side yard relief based on that, and the
interpretation changed in the m ddl e of that case.
So, we needed side yard relief in addition to | ot
occupancy and 10-foot rule relief for 5042. And
that's what the applicant in this case was referring
to. They originally did not get a zoni ng conment

and were told that they didn't need a side yard, and
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then that was changed again. So, it's because of
the conflicting provisions. | don't have an opinion
really on that. W know we need the relief. W've
been told that. But that's why it has taken so
| ong.

COW SSI ONER M LLER: W, as part of the
Zoni ng Conmmi ssion, need to clarify any conflicting
revision provisions. So | apol ogi ze on behal f of
the Zoning Comm ssion for that. And | agree, you
know, | felt the opposition testinony was very
conpelling, but I agree with your one conment about
the hyperbol e used. Sonebody's got their audio on,
so it's kind of getting feedback. But | agree with
your comment that the hyperbole -- even though |
t hought the opposition testinony was conpelling, the
hyper bol e about nonstrosity or towers. You know,
only in D.C. would a three-story building be
considered a tower, especially when it's matter of
right. That's just, it's not hel pful to the case to
use that kind of hyperbole. So thanks. [|'msorry.
That's all | have, Madam Chair.

CHAI RPERSON POURCI AU:  Thank you. M.
Sul I'i van, woul d you pl ease provi de your closing
remarks? We will only hear your remarks. W will

then take any further questions or discussions from
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the Board. Thank you.

MR, SULLIVAN. Thank you, Madam Chair and
Board nenbers. | would just like to reiterate and
have the Board focus in on the relief being
requested is the five foot of side yard relief. W
bel i eve the shadow study shows clearly that there is
not undue inpact on light and air. W also believe
that due to there not being any wi ndows and the
| ocati on of the bal cony, which isn't part of the
relief anyway, that privacy is not unduly inpacted.

For various reasons, as stated, because of
the front setback and because of fact that we don't
need rear yard relief or 10-foot rule relief, and
just filling in the five-foot side yard, that
there's no substantial visual intrusion on
character, scale, and pattern of houses as vi ewed
fromthe street or fromthe alley.

| think everything el se discussed is a
guestion about erroneous self-certification that is
properly before the Zoning Adm nistrator's office as
part of the building permt application and may end
up back here at the Board wwth its appellate
jurisdiction of those questions. But | think
especially with the solar, it's best to | eave that

consideration to the permtting professionals at DOB
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in the first instance. And if it were to cone back
for the Board, then the Board would have all the
information it needs. There's been no expert
testinony on that |aw or on the solar panels, and in
fact, it, like | said it doesn't align with the
speci al exception criteria or relief that we're
asking for.

W don't dispute that if that was a sol ar
energy system then we'd be tal king about the matter
of right structure, not just five-foot of side yard
relief. So it's not even really the sane case. And
so for that reason, | don't think that or any other
question of erroneous self-cert is properly before
the Board, and | think the Board can focus on the
speci al exception criteria as they're net wth the
side yard relief with the information provided.
Thank you.

CHAI RPERSON POURCI AU:  Thank you. Any
foll owup questions fromthe Board for the applicant
or others in trying to nove this to sone type of
consensus?

VICE CHAIR GOLDSTEIN: | don't have any
direct questions for the applicant at the nonent.
Thank you.

CHAI RPERSON POURCI AU:  You're wel cone. Al
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right, Not hearing any nore questions or
di scussions, | believe we are ready to deli berate.
| wll ask that we please close the hearing record,
cl ose the hearing and the record, and w tnesses w ||
be excused.

| do want to thank everyone for taking out
the time on this application and presenting a very
wel | - prepared package of information and a
t hought ful presentation. Once we are closed, we
wi |l deliberate and di scuss the case and see if
we're ready to vote. Thank you agai n.

Al right, it looks like we're ready to
deliberate. | do want to say on the record that
Board Menber Lindsjo had to step away for a brief
period, and we may need to think about if we'd |like
to provide tine for her to review the record. But |
think we should talk about this sone, and maybe
we'll arrive at a determnation if that's needed.
|"d like to first call on Vice Chair Goldstein to
see where you are at this tine.

VI CE CHAI R GOLDSTEIN:  Thank you. | think
|"mgoing to need sone nore tine to think through
this case. |'ve heard a lot of interesting
testinony today, but | don't feel ready yet to

conclude or to vote on it. That's ny view
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personally. There are sone things I'd l[ike put into
the record, and |I've got a couple suggestions. One
Is, and | would like to take the applicant at his
word, I'd Iike to see a subm ssion about the
condition of the current property being naintained
and what's being done. 1'd like to get that into
the record. | also feel like | would |ike to see
the proposal for a screening for the nei ghbor, which
has been suggested as well. Overall, | think this
project could benefit, at least in ny view, from
sone additional discussion with the neighbors. |
would like to see a little bit nore work done there
and for the applicant to think about whether there
are sone changes that could nake it | ess adverse to
their neighbors. |1'd like themto reviewit and
explore it a bit nore. And if thereisn't, if this
iIs the plan, they can just tell us that's the plan.

But | think there could be a little bit of benefit
here from sone additional discussions.

Now, | also want to tell the neighbors, in

nmy view, zoning allows nore on this property, and I
t hi nk any of those di scussions need to have that as
the backdrop. | think it's got to be sober,
realistic conversations. That would be ny

preference. And hoping to hear from other Board
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menbers about where they're at.

CHAI RPERSON POURCI AU:  Board Menber
Li ndsjo, did you want to nmake any comment now?

MEMBER LI NDSJO  No, | would just say that,
Vice Chair, he pretty nmuch put through everything
that | had listed too, really wanting to know if
there is a screening and then al so additi onal
di scussion with the neighbors. | think that the ANC
chair really eloquently stated how nmuch they really
i ke to work together, and this one has not been the
case. So, | think that needs to be addressed, but
that was it. Thank you.

CHAI RPERSON POURCI AU:  Conmi ssioner Ml er,
did you want to discuss this further? Are there
Itenms you need nore clarification on?

COW SSI ONER M LLER: Thank you Madam Chair.
Yeah, no, | share the comments of Vice Chair
Gol dstei n and Board Menber Lindsjo. Although I
don't think we're going to -- | nean there's --
there's al ways keep hope alive, you know, but |
don't think we're going to get in any kind of a
cl oser neeting of the mnds here. But | think the
additional information requested by vice chair, if
the applicant's willing to give it, would be

hel pf ul .
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If there's an alternative that mti gates,
if there's a subm ssion that addresses the past,
according to the opposition testinony, bad
mai nt enance of the nei ghborhood and naybe a
construction managenent agreenent going forward, not
that that would be part of anything that we would do
a condition of approval, but we've seen that in
ot her cases where the applicant has worked that out
with the their adjacent neighbors since | think that
was addressed by at | east one of the adjacent
nei ghbors.

| " m keepi ng an open mnd, but at this
juncture, | amnot inclined to support this project.

| think it's got too nany problens. Despite the
conpel ling case made by each side for their
argunents, | appreciate the articulate argunents
made, but that's where | amat this point. But you
know, I'll see where | am when we actually
deli berate. | can do that.

CHAI RPERSON POURCI AU: kay, so based on
what |'ve heard, | think we're going to nove this to
a decision hearing. | don't think we need any nore
testinony fromany other parties and request
additional information for the record prior to

schedul i ng that decision neeting.
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Ms. Mehlert, | don't feel that we have tine
on our agenda for next week. Can you advise us of
what you woul d recomend?

M5. MEHLERT: Sure. So the next would be
after the August recess. W just put another case
on Septenber 9th. You could add another case to
that neeting decision on that day if you'd like or
the followi ng week on Septenber 16th. |f you want
to pick one of those, | can give suggested

reconmmended subm ssi on deadl i nes.

CHAI RPERSON POURCI AU: | woul d say the
16t h.

M5. MEHLERT: kay. So then if the
appli cant can submt -- sorry, where aml -- their

filings by, let's say, August 28th and then give the

parties and ANC a week and a half to Septenber 9th

since there's a Labor Day holiday in there, and then

the Board could return for a decision on the 16th.
CHAI RPERSON POURCI AU: | did want to add to

t he subm ssions, | wanted to know the wdth of this

property and a few of the adjacent properties.

Sonet hing that resonated with nme in ternms of, you

know, each individual property and each case

standing on its own nerit is that it sounded |ike

this property has a particular constraint because
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it's not quite as wide as sone of the adjacent
properties. |'d just like to know what the facts
are about the width. |If you could add that as
sonething we'd |like to receive.

VI CE CHAIR GOLDSTEIN: Can | al so just
throw in one additional thing? Fromny point of
view, | am convinced about the self-certification
argunent put forward by the applicant. | just want
to put that on the record that the applicant, at
their risk, is saying that this is the only relief
that they need and that they'll have to, at the tine
of permtting, they'll have to address any issues
related to relief if that were not asked for. And
think that they're correct that the issue of
additional relief is not properly for us to
determne. That’'s going to be for permtting tine.

That’s ny point of view | don't think |I need any

more informati on on that --

COW SSIONER M LLER: | agree with --
VICE CHAIR GOLDSTEIN. -- at this point.
COW SSIONER M LLER: -- | agree with you,

Vice Chair Goldstein, and its burden of proof and
ltability is on them not us, for any problemwth
this self-certification.

CHAlI RPERSON POURCI AU:  Excel | ent.
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Secretary Mehlert, you got all that, and we'll

proceed on the Septenber 16th decisi on agenda.

Thank you.

M5. MEHLERT: Mm hmm

CHAI RPERSON POURCI AU:  Thank you all. That
was a lengthy one. | would like to take a short

break to have a little nourishnent. Last week we
broke for 20 mnutes. |s that enough tine today?
Yes. Everybody's good with that? Al right, so
we' Il reconvene at 2:00. Thank you.

(Wher eupon, the above-entitled matter went
off the record at 1:40 p.m and resuned at 2:00
p.m)

COW SSI ONER M LLER:  Thank you.

CHAI RPERSON POURCI AU: We're ready to go to
our next case, which is Application No. 21459.

Secretary Mehlert, would you read it into
the record, please?

M5. MEHLERT: Yes, the Board is back froma
qui ck lunch break and returning to its hearing
session. The next case is Application No. 21459 of
Al exandra and Ahned Mady. This is a self-certified
application pursuant to Subtitle X, Section 901.2
for special exceptions under Subtitle D, Section

5201 fromthe rear yard requirenents of Subtitle D,
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Section 207.1 and the | ot occupancy requirenents of
Subtitle D, Section 210.1. This is for a two-story
rear addition to an existing two-story detached
principal dwelling located in the R-3/GI zone at
1413 28th Street Northwest, Score 1260, Lot 810.
"1l just note that staff just uploaded a late
| etter froman adjacent neighbor into the record.

CHAI RPERSON POURCI AU:  Thank you. | see we
have Ms. Wlson. |Is the applicant ready to present
their case?

M5. WLSON: Hi, yes. Alex WIlson from
Sul l'ivan and Barros on behal f of the applicant, the
Madys, who are the honmeowners of the property, and
we're also here with the architect, M. R ch Mrkus.
W do have a presentation whenever M. Young has a
chance to pull that up.

CHAI RPERSON POURCI AU:  Thank you. Pl ease
proceed.

M5. WLSON. Geat. Thank you so much.
The property is located in the R 3 zone wthin the
Georgetown Historic District overlay in ANC 2E.  If
you coul d please go to the next slide.

The property is inproved with a two-story
detached single famly dwelling on 1,800 square foot

lot. This is the owner's prinmary residence although
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t hey have been unable to occupy it for sone tine due
to a nassive tree falling on the roof alittle over
a year ago. They have tenporary shoring and
protection set up now, but they need to replace the
roof. And the roof replacenent triggered the need
for historic review And so, instead of doing this
process twice with Historic while they're out of the
house, made sense to tackle sone other hone
renovation projects at the sane tine.

The proposed project focuses on renoving
two decks at the rear of the property on the first
and second floor that are in not so great shape.

And then, in the general |ocation and footprints of
the existing decks, a nbdest two-story addition is
pl anned. The addition nmaintains the existing rear
yard depth at the main level and first floor and
slightly increases it on the second floor, pronpting
the rear yard relief. The decks are al so being
expanded slightly to the south, resulting in 1.4
i ncrease in | ot occupancy but still requires relief,
given the property is already slightly over
permtted | ot occupancy for the zone, which is not
unusual in Georgetown and in this historic district.
Next slide, please.

Sone additional detail about the relief.
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The R-3 zone requires a 20-foot rear yard, and the
existing rear yard depth overall is 10.4 feet, and
that depth is not changing. The site plan on the
| eft shows the depth of the decks overall. The
second floor deck is currently not as deep as the
first floor deck, and so that's the story which
requi res special exception relief for the rear yard
as we are extending a non-conform ng condition. For
the | ot occupancy, the nmaxi mumpermtted | ot
occupancy in the zone is 40 percent. The property
Is already at 46 percent, and the proposal increases
| ot occupancy overall by only 1.4 percent to 47.4
percent, which is a nodest overall increase. Next
slide, please.

This shows the area of the existing decks
and therefore the area of the proposed addition.
Next slide, please. These elevations show that the
addition wll match the depth of the existing first
floor deck. This is the south elevation, so this
won't be really visible fromthat side as the
existing buildings to the south, which also front on
28t h, have nuch |l arger additions and block the view
fromO Street.

Next slide, please. This is the only side

that's visible fromany street, the north el evati on,
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and this is the side that has a neani ngful setback
fromthe property line. Next slide, please. This
shows that the addition will slightly expand the

wi dth of the decks. It's a very small extension to
the south side, and it lines up with the existing
buil ding wall on that side and side yard. Again,
that side is up against a nmuch |arger building, and
the view is blocked. The side closest to street
view, the north, there's no expansi on or extension
on that side.

Next slide, please. So, this is not
related to the relief, but we are proposing a new
roof as the falling tree danmaged the original, and
t hat has been approved by Historic, as has the
proposed additi on.

Next slide, please. These are the floor
pl ans. The seller doesn't have any envel ope changes
proposed. Next slide, please. This shows the first
floor. The first floor deck is effectively being
replaced by a dining roomwthin the sane footprint,
allowing for sonme additional |iving space.

Next slide, please. The second floor deck
footprint -- the addition is |arger than the second
fl oor deck footprint as opposed to the first floor

deck. So that is being expanded, and that wll be
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Interior space, and it allows for slightly nore

space in the primary bedroomto include a bathroom

I nstead of both upstairs bedroons sharing a

bat hroom Next slide, please.

This is sonme context for what | was talking
about earlier. The house to the south, or to the
right in this case, is much |arger than the subject
house. Next slide, please. Just another view.

Next slide, please. Next slide, please. Thank you.

This is a view of the side of the house
fromPoplar Street, the street to the north, show ng
the |l ocation of the decks and therefore the | ocation
of the addition and the surroundi ng buil di ngs.

Next slide, please. As you can see, the
decks and proposed addition face a blank wall, and
that marks the shared property line. So, any
| npacts fromthe addition will be limted to the
applicant's own yard. And again, you can see the
building to the south, which is, | believe, four
stories and quite large, already casting sone shade
in the area. So overall, this area is relatively
shaded to begin. Next slide, please. These are
photos of the tree that fell. Next slide, please.
This is a view of the street, and the addition wll

not be seen from 28th. Next slide, please. OP
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recomends approval. Next slide, please.

In ternms of ANC and community support, ANC
2E voted unani nously to support the OGB case for
this exact sanme project. So, when the case cane
back for BZA, we offered to present nmultiple tines,
but it was comunicated to us that they had a fairly
full agenda. This project had been approved
al ready. There are 11 letters of nei ghbor support.

So, we didn't want to keep pushing for a
presentation when the chair deened it unnecessary
for a project they already approved, albeit in a
different context. But the chair was not concerned
gi ven the extensive nei ghborhood outreach that was
done in the OG case and again for the BZA case.

And we have acknow edgnent of that. They did submt
a letter of no position, so it was consi dered, and
they just declined to hear it. And so | don't think
that's too unusual for this ANC because they do
of ten have OG@B and zoning review on the sane
project. But it was on their agenda, and they just
voted to have no position on it, | guess. So it did
go in front of the ANC technically. Next slide,
pl ease.

Finally, given all that context, [|'ll

qui ckly wal k through how we neet the relief. Next
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slide, please. It is clear fromthe photos and
plans in the record that the proposed m nor increase
in overall lot occupancy and slight decrease in
second floor rear yard by creating indoor space in
the general |ocation of the existing decks will not
unduly inpact the |ight and air available to

nei ghboring properties, wll not have an undue

I npact on privacy to neighboring properties, and, in
fact, may inprove privacy to nei ghboring properties
as there is sone interior space that used to be
exterior and open, and, as approved by OG and CFA,
wll be in character with the surrounding

nei ghbor hood.

Next slide, please. Accordingly, we
respectfully request that the Board approve the
relief requested, allow ng the Madys to pursue their
nodest addition. Thank you so nmuch for your tine,
and we | ook forward to any questions.

CHAI RPERSON POURCI AU:  Thank you for your
presentation. | would like to ask Board nenbers if
t hey have questions now. Vice Chair Col dstein,
pl ease.

VI CE CHAI R GOLDSTEIN. Thank you so rnuch.
Coul d you just help ne? Wat is the footprint of

the addition, and how tall are the additions?
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M5. WLSON: Rich, are you there? Do you
want to answer the question?

MR. MARKUS: Yes. Yeah, sure. Hello, I'm
Ri ch Markus, architect. Do you want to see it in
the plan too? W could bring it back up.

VI CE CHAI R GOLDSTEI N:  Sur e.

MR. MARKUS:. Yeah. If you could bring it
back up, we could see it. Just go back to the fl oor
plan. Like Al ex was saying, so the footprint is
just on the first floor. This is the second floor,
soit's alittle bit bigger. The decks that are
existing -- the one on the first floor is bigger,
and we're matching that and extending it over to the
right to align with the edge of the existing
buil ding. So, right now, the distance fromthat
back wall of the building out towards the end wal l
of the deck, which is consistent with the end wall
of the addition, that's nine -- | think, 9.4 feet.
The side-to-side dinension is now fromone edge all
the way over to the other edge where it's the
opposite edge of the house, is 14 feet.

M5. WLSON: Ckay.

MR. MARKUS: So square --

M5. WLSON: Onh, go ahead. Sorry. Was

t here --
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MR. MARKUS: No, no, I'msorry. Go ahead.
Pl ease keep goi ng.

MR. MARKUS: Ch, no, | was just going to
give you the square feet difference. It's -- and
had just witten that down.

M5. WLSON: | also have it in the
applicant statenent, if that would be easier for
everyone. W have this noted on page 1. The
existing first floor deck nmeasures 114 square feet
currently.

MR. MARKUS: Correct.

M5. WLSON: And so that wll be the sane
footprint for the first floor enclosure. And the
second floor deck is smaller. |It's about 50 square
feet. So, it's a fairly mnor increase in footprint
there from48 square feet to 114 square feet. |Is
that the neasurenents you have too, Rich?

MR MARKUS: No, it's a little bit |onger.

M5. WLSON. Ckay.

MR. MARKUS: So it's closer to 140 because
it does extend to the right --

M5. WLSON. The extension, yeah.

MR MARKUS: A little bit. Yeah, about 140
square feet on each floor.

VICE CHAIR GOLDSTEIN:  Ckay. And it's
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about 20 feet high, is that right? Gve or take.
What is the height of -

(Si mul t aneous speaki ng.)

MR MARKUS: Yeah

VICE CHAIR GOLDSTEIN:  It's existing, |I'm
guessing, with the floors.

MR. MARKUS: Yeah, the existing floors line
up, and it's the sane height. The floor height's
the same as the existing deck. So it's about, it's
right on, it's less than 20 feet, the total
structure, but it sits up fromthe basenent fl oor,
SO it's up on posts.

VI CE CHAI R GOLDSTEIN:.  Ckay. Not a huge
addition here. This is pretty nodest. Can you | et
me know it's gone through HP OGC? |'msorry. Do
you m nd just refreshing?

MR. MARKUS: Yeah.

VI CE CHAI R GOLDSTEI N Yeah.

MR MARKUS: Yeah, sure. This is in
Georgetown, so it had to get approved by the Ad
Georgetown Board. So we went before them several
times, had sone comments, and just tweaked sone
design i ssues and that was approved.

VI CE CHAIR GOLDSTEIN: Ckay. Terrific.

The | ast question | have, there were sone |late
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subm ssions to the record, and | don't know if you
all have reviewed those yet. | think including the
nei ghbor to the east raising sone concerns. Could
you address the concerns, if you' ve seen it or had a
chance to review it? Could you nention to ne any

di scussi ons you've had with that nei ghbor and, are
you able to address sone of the concerns that they
rai sed?

M5. WLSON: So, | believe that letter was
just submtted like, right at the start of the
hearing. | did have a chance to quickly glance at
it, and he, that nei ghbor, has been aware of the
project. | think it was communicated to the owners
that he was staying neutral, but this project has
been in front of the ANC and obviously the Hi storic
Boar d.

So, it's a long-standing project, but it's
unfortunate that at the last mnute we receive a
letter like this. | would say that the plans and
t he phot ographs speak for thenselves in terns of
what's currently there with Iight and air avail abl e,
and also the fact that the rear of the subject
property faces a blank wall. There are no inpacts
into privacy or light and air. And then, of course,

the character would be in the jurisdiction of the
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H storic Board and they've al so approved that this
type of addition is appropriate in this area.

VICE CHAIR GOLDSTEIN. | can't tell because
I"mlooking at it very closely. D d the actual
nei ghbor put in the letter of opposition, one of
those, or was it someone on behalf of the nei ghbor
putting in a subm ssion?

M5. WLSON: It says he is the next-door
nei ghbor. And so, but we do have support from you
know, the other adjacent neighbors. | don't think
It's appropriate to characterize that the support is
frombl ocks away either. |'Il just note that.

VI CE CHAI R GOLDSTEIN: Okay. Thank you.
Appreciate it.

CHAI RPERSON POURCI AU:  Thank you, Vice
Chair. M. Lindsjo, do you have questions you have
for the applicant?

MEMBER LI NDSJO.  Not at this time. But |
was reading the letter, and it seens like it's
actually not fromthe adjacent neighbor. |It's from
| i ke, six houses down, but it keeps referring to the
house that's actually adjacent to it.

M5. WLSON: Thank you for the
clarification. | -- you know, I'mtrying to read

t hrough this and answer questions. So, we really
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appreciate that, and that's very inportant to note

that it's not fromthe directly affected nei ghbor.
Thank you.

CHAI RPERSON POURCI AU: | think there were
two |ate letters. One was signed by -- both on
Poplar Street. One indicates their address is 2712,
and the other is 2726, which is hard to know the
rel ati onship of those addresses to the 28th Street
property. But those were the addresses given of the
signatories. Chairman Conm ssioner MIller, I'd |ike
to hear if you have any questions for the applicant.

COW SSI ONER M LLER:  Thank you, Madam
Chair. M famly used to Iive a couple bl ocks away
fromthis site for 12 years, nmany, many, nany
decades ago, so I'mfamliar with the nei ghborhood.

It seens |ike a very nodest addition. |In fact,
t heir house seens snuller than al nost anything
nearby, so it seens conpatible. Historic
Preservation Ofice says it's conpatible. M.
Wl son, did they go through the A d Georget own Board
also had to say it was conpatible? | nean, yeah,
that's D.C.; you got to do multiple reviews and
approvals to get anything done here.

It's a very nodest addition, de mnims, it

seens, and straightforward. And they're all,
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despite the opposition froma coupl e | ate-breaki ng
news nei ghbors, there are at least a half a dozen
nei ghbors who submtted comments in our record in
support. So, |'mvery supportive of this project
and think it will be an inprovenent to their own
honme, their own famly probably who's living there,
and t he nei ghbor hood.

VI CE CHAI R GOLDSTEIN:  Thank you. Just to
clarify, | think the email -- there were two
subm ssions -- and the email actually may have been

t he adj acent neighbor, just to clarify. Thank you.

CHAI RPERSON POURCI AU:  Thank you. | was
very --

MEMBER LI NDSJO. | do have anot her
guesti on.

CHAI RPERSON POURCI AU:  Thank you.

MEMBER LI NDSJO  Just about the netal
siding that was -- could you just expand on the
choice on that? | don't really have an issue with
it. | was just curious. Only just that was, |ike,

what the nei ghbors brought up as an issue.

MR, MARKUS: Sure. This was, yeah, this
was, we've tal ked about this nultiple times with the
Board. Since this is an addition to an existing,

the main historic mass of the house is very
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distinct. And this is an addition to the back.

It's representative of what would call a sl eeping
porch in a ot of houses that were encl osed over the
years. But the intent and the discussion with the
Board was that this was a different, nore nodern
material to show that the addition was built at a
different time fromthe main and accentuated a
little bit fromthe brick of the main house. The

wi ndows are still proportional, and we're still
referring to proportions and historic nature of the
wi ndows in the existing house. Did that answer your
question?

MEMBER LI NDSJO  Yeah. Thank you.

MR. MARKUS:. (Good.

CHAI RPERSON POURCI AU:  Thank you. If there
are no nore questions right now, 1'd like to proceed
to the Ofice of Planning report. And we have M.
Bradf ord with us today.

MR. BRADFORD: (Good afternoon, Chairperson
and Menbers of the board. Philip Bradford fromthe
Ofice of Planning. The Ofice of Planning is
recommendi ng approval of the rear yard and | ot
occupancy speci al exception requests, and we're
happy to stand on the record of the report in

Exhibit 19. And |I'm avail able for any questions.
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Thank you.

CHAlI RPERSON POURCI AU:  Any questions for
O fice of Planning?

COW SSI ONER M LLER:  No. Thank you, M.
Bradf ord, for your testinony and report.

MR. BRADFORD: Thanks.

CHAI RPERSON POURCI AU: M. Bradford, | did
want to ask one question, if Ofice of Planning
| ooked at this not having these letters of
opposition sooner. | did notice on one picture from
the applicant, kind of how that Poplar Street is,
doesn't really even look like a street, an alley, a
throughway -- let's call it a throughway how it
relates to this property. Do you have anything you
can offer to provide any nore clarity on the
j uxtaposition of the hones on that side of this
house and the difference in the terrain?

MR. BRADFORD: Yeah, there's definitely a
grade change between what is the 28th Street and
Poplar, and there's no vehicul ar access at that side
yard fromthe subject property, so there's stairs
goi ng down, and then the houses facing Poplar are
al so on the snaller side for Georgetown. Now, it's
not uni que to have the rear yard facing the side

yard of another house in D.C., but in this case,
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what kind of aids the privacy situation is that the
sides of the houses that face the subject property,

at least fromwhat OP was able to observe, don't

have any windows. So, it's really a negligible

| npact given the exact situation and configuration
here on the corner.

| guess there was another part to your
question, Chair Person. So, | did get to see
Exhi bit 25 because that was in the record earlier in
t he norning, but the other Exhibit 26, | was not
able to read because that literally just popped up
on ISIS for ne. So |I've not had a chance to | ook at
that one, but | have read the earlier letter of
opposition that canme in today.

CHAI RPERSON POURCI AU:  Thank you very nuch.

That was very helpful. Appreciate it. GCkay. Dd
t he applicant have any questions for OP?

M5. WLSON: No, thank you.

CHAI RPERSON POURCI AU:  Okay. So we'll go
on, there's no other governnent agency reports or
presence. The ANC, as we heard, submtted a
docunent kind of no opinion, but they did state that
t hey had wei ghed on this and other related matters.

There are no parties in support or opposition or

I ndividuals in support or opposition to testify

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com


https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N N MDD P P P PP PP PP kPP
o A W N P O © 00 N O O b W N B+, O

143

today. I'Ill just ask M. Young or Ms. Mehlert to
confirmor let me knowif | mssed anything there.

| don't think I have, and so not hearing anything, |
think we may be ready for your final presentation,
Ms. W1 son.

M5. WLSON: Wonderful. Thank you all so
much for your tine today. Based on the record and
the presentation, the applicant woul d agai n assert
t hat the nodest proposed addition does not i npact
light and air nor privacy and of course has been
approved by all the various historic boards, neaning
it is in character with the nei ghborhood. W
respectfully request that you grant the relief.
Thank you so nmuch for your tine.

CHAI RPERSON POURCI AU:  Thank you. Are
there any final discussion itens or questions that
we want to engage in with the applicant before we
cl ose the public neeting?

COW SSI ONER M LLER: | woul d just note,
Madam Chair, that the ANC 2E position of no fornal
position on this case is kind of their standard
default position on non-controversial cases based on
my own review of their subm ssions and Zoni ng
Comm ssion and BZA cases. So, | wouldn't interpret

their no formal position as any kind of concern
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because | think they've stated that many tines in
the past. |If they had a concern, believe ne, they
woul d express it.

CHAI RPERSON POURCI AU:  Thank you,

Comm ssioner MIller. That was very hel pful. So, it
seens that the Board is ready to deliberate. Pl ease
cl ose the hearing, and the record and w tnesses can
be excused. | want to thank you all for comng in
today, and then we will deliberate and discuss the
case. Al righty, so | actually think I"'mready to
make a notion. |s everybody ready? Al right. So,
| nove that --

COW SSI ONER M LLER:  Just to put on the
record, Madam Chair, if you don't mnd. | think the
applicant has net their burden. It was a little
unfortunate to see sone things in the record right
at the last nonent, but there were al so a nunber of
letters in support of the project. | think it's a
very nodest project. | think they neet the
standards of review as shown in the record fromthe
OP report and their filings. So, I'msorry. Please
proceed ahead.

CHAI RPERSON POURCI AU:  No, thank you for
that. And I'll add to that that | did go back and

| ook at the pictures that were provided by the
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applicant and | did find one or two that were very
hel pful and showi ng that side street. And it was
good that that was there to kind of be able to weigh
in further about what we saw fromthose late letters
for the record. | nust say that | have all owed

t hose | ast day of pieces to be placed in the record,
but that is definitely beyond the requirenents of
the Board. | just want everybody to have a sense of
what's goi ng on and hopefully not have to del ay
things if we don't have to.

Wth that, I'd like to nove that we approve
Application 21459 as read into the record by the
secretary.

VICE CHAIR GOLDSTEIN:  I'Il second that.

CHAI RPERSON POURCI AU:  Thank you.

Secretary Mehlert, would you call the vote, please?

M5. MEHLERT: Please respond to the Chair's
notion to approve the application. Chair Pourciau?

CHAI RPERSON POURCI AU Yes.

M5. MEHLERT: Vice Chair Col dstein?

VI CE CHAI R GOLDSTEI N:  Yes.

M5. MEHLERT: Board Menber Lindsjo?

MEMBER LI NDSJO  Yes.

M5. MEHLERT: And Conm ssioner M| ler?

COWM SSI ONER M LLER:  Yes.
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M5. MEHLERT: Staff would record the vote
as four to zero to one to approve Application Nunber
21459 on the notion made by Chair Pourciau and
seconded by Vice Chair Col dstein.

CHAI RPERSON POURCI AU:  Thank you. And |
believe we're ready to proceed to our next
application, nunber 21460.

M5. MEHLERT: Yes. Next is Application
Nunber 21460 of Katie Del zell as anended. This is a
self-certified application pursuant to Subtitle X
Section 1002 for an area variance fromthe fl oor
area ratio requirenents of Subtitle F, Section 201.1
and 5100. 2, and pursuant to Subtitle X, Section
901.2 for a special exception under Subtitle F,
Section 5201.3 fromthe alley | ot height
requi rements of Subtitle F, Section 5100.2A. This
is for a third-floor addition to an existing three-
story principal dwelling on an alley lot |ocated in
the RA-2/DC zone at 1735 Fraser Court NW Square
110, Lot 69.

As a prelimnary natter, the applicant has
requested to waive the filing deadline to submt an
updated Form 135, revised statenent, and updated
pl ans in Exhibits 19A through 19C- 2.

CHAlI RPERSON POURCI AU:  Ch, got to unnute
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for you to hear ne. | see we have M. WIllians here
for the applicant. |If you are ready to nmake your
presentation, we're ready to receive it.

MR. WLLIAMS: Good evening, Madam Chair
and nenbers of the Board. M nane is Zach WIIians.
I"ma land use attorney with Venabl e representing

the applicant in this case. Wth nme today are the
applicant, Katie Del zell, applicant and owner of the
property, as well as the architect, Lucia Freeman.
M. Young, could we pull up in the presentati on,
pl ease? Thank you.

This is an application for a new project at
1735 Fraser Court NW which is an alley lot |ocation
| ocated in the RA-2 zone. Next slide, please.
Here's an aerial view of the property. As you can
see, this is fully alley lot. This is an historic
carriage house. It originally was two separate |ots
that was later conmbined. It is a just under 2,500
square foot alley lot, so fairly large. The
carri age house, which is historic, was built in the
1890s. It's in the Dupont Circle Historic Zone. As
| nmentioned, it's zoned RA-2/DC. Next slide,
pl ease.

Here are sone photos of the existing

conditions. You can just get a sense fromthese

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com


https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N N MDD P P P PP PP PP kPP
o A W N P O © 00 N O O b W N B+, O

148

phot ogr aphs of the historic architecture design of
the building again, dating fromthe |late 1890s, if
you can picture this as carriage houses as
originally built. They were |ater conbined and
turned into a residence that then fell into
di srepair. The applicant owner now i s working on
bringing this property back up to habitable
condi ti on and maki ng one change, one addition in
particul ar that needs zoning relief, which we'll be
getting into here in a mnute. Next slide, please.
Sonme additional photos of that historic
property along the alley of Fraser Court. It is a
fairly wde alley back there just off the main road.
As you can see, this building is fairly prom nent
on the corner of that alley. Next slide, please.

The proposed project which requires BZA

relief -- well, let nme start with -- the project
includes a full interior renovation, as | nentioned.
It's not currently a habitable property. It fell

into disrepair, and so the project is to renovate
the structure on the interior. That does not need
zoning relief, but also we'll be building a 208
square foot sunroomon the third floor terrace.
That does require zoning relief. That zoning relief

has changed as of the 17th of July because of the
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new all ey | ot text anmendnent that was just approved,
that just becane effective, | should say, in the
D.C. Register, and that was what caused the late
filings that we made at the end of |ast week. Not
because the project has changed, but the relief and

the references to the zoning regul ati ons have

changed.

| should say all the historic facades of
this building will remain, and they will be
mai ntai ned. So none of that wi Il be changing. Next

slide, please. Here are sone renderings of that
third floor sunroom It will be occupying a portion
of the third floor roof, and we'll get into why this
I s being proposed. Essentially, we |ooked back and
we found that the prior owner of this property, or
one of the prior owners, had fully built out this
third floor terrace, if you wll, wth an encl osed
terrace al nost garden type structure, and there
still were certain artifacts of that on the third
floor. In talking wth the Hi storic Preservation
Ofice and others, it was determ ned that the
sunroom was a better option than bringing that
terrace back. And we'll get into the reasoning as
to why. But bottomline, we've already wal ked

t hrough this issue, worked through this issue
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conceptually with H storic Preservation Ofice,

whi ch has been supportive, also with the L' Enfant
Trust, which has a conservation easenent on this
property. W' ve worked with both of those entities
to ensure that they are supportive of this project
as proposed. Next slide, please.

Here are sone el evations showi ng, and here
you get a sense, particularly in that elevation in
the top right corner. This sunroomis only
occupying a portion of that terrace, just a portion
of it. W're setting it back into that corner of
where that third floor is already built out. That
will mtigate and mnim ze any visual inpacts of the
project. It'll also maintain the rest of that
terrace as is. You can see we're building that
sunroomto the height of already the existing
partial third floor, so it won't be any higher than
that building already is. Just to be clear, it's
32.5 feet is -- will be the height of that sunroom
as is the existing third floor on a portion of that
third floor level. Next slide.

The relief that we now need for this, it
has changed. Before the 17th, we needed a vari ance
to be able to extend that third floor sunroomup to

the 32.5 feet that the rest of the third floor is
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already at. Interestingly, we did not need any
relief for FAR, and that was a zoning determ nation
-- admnistrative determ nation that the regs were
silent about FAR and so the determ nation was that
that was not sonething that we needed a relief for.
So, what has changed? What has changed
under the new zoning regulations is that now the
hei ght can be approved as a special exception. And
so the burden to get the additional height up to 35
feet can now be approved by the Board as a speci al
exception. The burden to get height, additional
hei ght, has been | essened. Interestingly enough,
and we're not sure yet whether this was intentional;
we think it probably wasn't. But there is aline in
the new text of the regulations that now suggests
that the FAR and the base FAR in the RA-2 zone is
applicable to alley lots. W worked with the Zoning
Adm nistrator. W exchanged emails with the Zoning
Adm nistrator's office | ast week about this. The
determ nation was it's not really clear why that's
t here because that would seemto work contrary to
maki ng this type of relief a |l esser burden on alley
lots. But because it's there and because this is
the first case that's comng in under the new regs,

we have 1 ncluded that area variance for FAR which we
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didn't need before, just out of an abundance of
caution. W do not want to have to cone back to the
Boar d.

The Zoni ng Adm ni strator advised that we
ought to include the variance for now because there
hasn't been an interpretation or any gui dance or any
precedent that woul d suggest that that shouldn't be
I ncl uded under the new regul ati ons, which are just a
coupl e days old, that's why we have it in there.

The bottomline is we had a variance. W still have
a variance. |It's just for sonething different, but
the project hasn't changed. That brings ne to the
application as it stands today: an area variance
for FAR to increase from2.26 to 2.35. The nmaxi num
whi ch is now applicable in the RA zone, is 1.8. So
the building as built is already well above that.

The other itemof relief, again, is a
speci al exception to increase height up to 35 feet.

In this case, it's only up to 32.5 feet, which
mat ches the height of the already partially built
third level. Go to the next slide, please. WlKking
t hrough the variance standards, let's start with the
vari ance here. As nenbers of the Board and the
Zoni ng Comm ssion are aware, there is a test that we

have to neet for the variance. The first question
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Is that because of a peculiar or exceptional
condition on the property, the strict application of
a zoning regulation results in a peculiar and
exceptional practical difficulties or exceptional
undue hardship to the owner of the property. Here
we have the confluence of factors that we' ve heard
the Court of Appeals tal k about in cases of
variances that |eads to peculiar and excepti onal
practical difficulties.

Here, we have historic property, as |I've
mentioned, historic building footprints. W can't
change those. Those are what they are. W can't
change the facade of the building. It's under a
conservation easenent fromthe L' Enfant Trust, as |
mentioned. So we're very, very limted in what we
can do. That being said, there was a terrace on
this third level, and |I've got pictures of it, which
|"mgoing to showin a mnute. You won't believe
what was there which entirely enclosed that third
level with fencing and a trellis under prior
ownershi p and that was in existence for a period of
time under the prior ownership. [In speaking with
HPO staff, HPO woul d nuch prefer us to build this
partial sunroomthan restore that fully encl osed

terrace. There's a nuch | ess visual inpact on the
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nei ghboring properties. |It's nore respectful of the
hi storic property, the historic character of the
building. And that allows the owner to, again,
activate and use that third | evel but with a | esser

I npact on the history on the alley and on nei ghbors

t han woul d otherw se be permtted if we were to
restore that third floor terrace.

The other thing | should nention is a
variance was actually approved for this property in
2016 that woul d have allowed a rear addition on the
second floor. Now, that was never actually built,
and it expired. If we were to go back and pursue
that again, that would alter the facade. That woul d
be far nore visually inpactful. |t would change the
hi storic character of the building, and HPO woul d
much rather us do the sunroom the limted sunroom
than that. And so we had a couple of options we
were choosing from W were trying to choose the
| east inpactful, if you will, for the addition.

Next slide, please. As promised, this is
that fully enclosed third floor roof under prior
ownershi p, which is alnost hard to believe. There
were like full mature trees on the roof of this
historic carriage house, and a -- you could call it

a garden. | nean, it |ooks |ike a backyard al nost
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on the third level, fully enclosed with trellising,
with fencing. And when the architects went out with
the owner to ook at that third | evel to determ ne
what to do, you could the fence posts and anchors
were still in the sides of a portion of the roof,
and that's what tipped us off to this having existed
there previously. So, obviously a pretty odd
condition that was there previously. Mich nore
i npactful historically than what we're proposing
now, and that's why we decided to go away fromthat.
Next slide, please.

The next variance standard that we need to
satisfy is that the relief sought can be granted
W t hout substantial detrinent to the public good and
W t hout substantially inpairing the intent, purpose,
and integrity of the zone plan as enbodied in the
zoning regul ations and the map. Here, as |
mentioned, the requested relief is not expected to
adversely affect neighboring properties. W've
designed this so that it would not, and we put it
back into that corner of the existing third |evel.
We're not raising it above the existing height of
that third level. Should be mnimally visible given
its placenent. W already talked about the other

additions that either existed or were approved,

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com



https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N N MDD P P P PP PP PP kPP
o A W N P O © 00 N O O b W N B+, O

156
which were far nore visually inpactful. W've
chosen not to pursue those. The project will again
mai ntain all historic facades, and the entirety of
the inside of the structure wll be renovated. 1It's
essentially in a gutted formright now It's of no
use at all. And so this entire project is to bring
it into a habitable, |livable condition that the
applicant will reside in as her primary residence.
Next slide, please.

Turning to the special exception for
height. The primary standards that we need to wal k
through first: it should be in harnony with the
general purpose and intent of the zoning
regul ations. The Dupont Crcle RA zones are in
I ntended to enhance the residential character of the
area by mai ntaining existing residential uses and
controlling the scale and density of residential
devel opnent while protecting the integrity of
contributing buildings.

So, we've taken that to heart, and | think
that's in the spirit of what we're doing here. This
will be aresidential building. I1t'lIl be a prinmary
residence for the owner. And we're building it in
such a way that is respectful of that historic

character of this property, respectful of the
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conservation easenent, the fact it's an historic

district, the fact that it's an historic alley, and

we' ve designed the project with all of that in m nd.
Next slide, please.

Finally, the relief should not adversely
af fect nei ghboring properties. Typically, we | ook
at light, air, privacy, or intruding the character,
scal e, and pattern of houses along the street, or in
this case, the alley frontage. |'ve already
nmentioned these factors, but I'll just nention them
again for the record. The height of the sunroom
will match the existing third level height. It's
nmore in character with the historic district than
what the prior use of that third floor was, and
it'"ll be mnimally visible just given it's set back
into that corner of the existing third | evel. Next
slide, please.

We' re happy to have both comunity and OP
support in this case. W went to ANC 2B, presented
to ANC 2B. ANC 2B was very supportive of the
project, and they voted to support the project and
that is in the record. Ofice of Planning also
wote a report recommendi ng approval. Now, | wll
say, just for clarity, that was recomendi ng

approval of the prior relief that we were seeking,
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whi ch has now changed as of the 17th, |ast Friday.
However, that relief included a variance. And so OP
found that we net the variance tests for the
sunroom albeit it was for height specifically

rat her than FAR, although OP found that we had net
those factors. As for the special exception for
height, that is a | esser burden than the vari ance.
As | already nentioned today, we feel we neet those
as well. So we do want to be clear: OP' s report
was as of the prior relief, but the project hasn't
changed. |It's the sanme project that it was
previously under the prior zoning regine.

Wth that, we are avail able for any
guestions, and we appreciate your tinme and
attention. Thank you.

CHAI RPERSON POURCI AU:  Thank you, M.
WIllianms. Board nenbers, do you have any questions?

"Il start with Vice Chair Col dstein.

VI CE CHAI R GOLDSTEI N:  Thank you so nuch.
That was actually a very good presentation, and |
really conplinment you on being ninble with these new
regulations. It's a lot to navigate in a very short
period of tinme, so | really give you sone kudos for
being flexible on that. Wanted to ask you, and |

just want to make sure we're all fully aware of
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exactly which sections you're getting relief from

if you don't mnd. Could you -- do you m nd j ust
reciting it for the record which are the right
sections now that you're getting relief fromand for
what area of relief?

MR, WLLIAMS: Yes, just pulling up ny
notes here to make sure that | get it right. So,
the area variance is fromthe floor area ratio
requi renents of Subtitle F 201.1 and Subtitle F
5100.2. So | know there was a question about why do
we have 5100.2 in there. The reason is that is the
alley lot provision that states now, where it didn't
before, that the base devel opnent standards in the
RA zone are applicable to alley lots in the RA
zones. So that's what ties in the FAR requirenents
of 201.1. It’s just again abundance of caution.
We're trying to be overly conprehensive in that, so
that's why we included that relief. As far as the
speci al exception goes, that goes fromthe alley |ot
hei ght requirenments of Subtitle F 5100.2A of the new
regul ations as of |ast Friday.

VI CE CHAI R GOLDSTEIN: Ckay. And | think,
M. Jesick, I think you alluded to it, since their
report tal ked about the original standards of relief

whi ch applied before the changes |I'lI| be | ooking for
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M. Jesick to kind of address any new anal ysis
that's needed as far as testinony with the altered
relief.

One other thing to preview for M. Jesick,
and 1'd like to ask you about it, the special
exception has a few notice requirenents for
di fferent agencies that probably did not apply with
the original application, and |I'm just curious for
your thoughts. Are you asking us to waive any
addi tional notice to those agencies? Do you feel
like it's not needed to have additional notice?

MR WLLIAVS: Bear with nme for just a
nmonent here. | want to nmake sure |'mreciting them
correctly. Let's see. Subtitle F --

VI CE CHAI R GOLDSTEIN:  And |' m t hi nki ng
5201.7 in particular.

MR WLLIAMS: So, yeah, typically those
notices, you know, that whenever that's required,
and we see that in other cases of relief, it's not
the applicant that sends that out, it's typically
the Ofice of Zoning that sends those out. You
know, DDOT gets notice of all BZA applications, as
far as I'maware. Sone of these others do not, as
far as | know. So HPO as | nentioned, already has

notice of the application. Yeah, |I'mnot sure
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exactly how to handl e that issue.

VI CE CHAI R GOLDSTEIN.  Ckay.

MR, WLLIAMS: Wether that can be wai ved
or what O fice of Planning's or Ofice of Zoning's
views on that may be. The reason that we worked so
hard to make this change | ast week is that we, you
know, we were cogni zant of the fact that if we don't
make the change now, we could be | ooking at, you
know, several nonths of delays for the applicant,
and this is to be her primary residence. So that
was the concern, and that's why we tried to nove so
qui ckly here.

VI CE CHAI R GOLDSTEIN. Ckay. Thank you.
It's nore of the technical nature, | think, than
anything that | would substantively say about the
project. | think it |ooks Iike a very nice, very
nodest, roughly 200 square feet of sunroom that's
at least ny math. And | think you've convinced ne
that it's exceptional, relieving a practical
difficulty with no inpact to adjacent properties or
the zone plan. But | just want to nake sure we're
able to sort of button up any of these technical
I ssues. Thank you.

CHAI RPERSON POURCI AU:  Thank you. M.

Li ndsj o, do you have any questions for the
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appl i cant?

MEMBER LI NDSJO Not at this time, thank
you.

CHAlI RPERSON POURCI AU:  Thank vyou.
Comm ssioner MIller, do you have any questions or
conment s?

COW SSI ONER M LLER:  Thank you, Madam
Chair. | don't think I have any questions. |
appreciate the applicant's presentation, and as a
menber of the Zoning Conmm ssion who was part of case
25-06, the whole point was to facilitate additional
housi ng and devel opnent on alley lots. So, | think
you may be correct in your assunption that the
change to nake it a variance to the FAR requirenents
was not really what was intended there. | would ask
O fice of Planning, not today necessarily, but to

| ook at that and cone back with us maybe with a

techni cal amendnent. It shouldn't be a variance; it
shoul d be a special exception. It's so nodest and

that's a beautiful sunroomaddition. | like seeing
your exhibits with all that greenery. |t shows how

the city does, even in densely dense urban areas,
has all that greenery around it, and this addition
w || take advantage of that for whoever's going to

be occupying that. So, |I'mvery supportive of this
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going forward, and I ask OP to | ook at the issue of
whet her the FAR thing, which is so nbdest, it's
hardly anything, should be a variance in this kind

of case as opposed to a special exception or

sonething el se. Thank you for bringing this

f orwar d.

CHAI RPERSON POURCI AU:  Thank you,
Comm ssioner MIller. | think we're ready to hear
the report fromOfice of Planning. | think M.

Jesick is with us. Thank you.

MR, JESICK: Yes. Thank you, Madam Chair
and nmenbers of the Board. For the record, ny nane
iIs Matt Jesick, presenting OP's testinony in this
case. And as the applicant noted, we provided a
report based on the originally requested relief and
that report is at Exhibit 17, and we recommended
approval of that relief.

G ven the very | ate changes comng in |ast
Friday evening to the requested relief, we have not
had a chance to review the new FAR variance or the
hei ght special exception. But just referring to our
previ ous analysis, we did recommend approval again,
and we found that the project would have no
substantial detrinment to the public good or the

intent of the zone.
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As the Board has noted, it is a very nodest
addition. It is set back fromthe edges of the
bui | di ng and shoul d have no inpacts to light or air
or privacy of adjacent properties. W really
appreciate the applicant restoring this property.

We synpathize with themgetting caught in this
timng with the new regulations. So, while |I cannot
provi de an actual recommendati on on the new areas of
relief, in general, we do support the project. But
t hat concl udes ny testinony, and |'m happy to take
any questions. Thank you.

CHAI RPERSON POURCI AU.  Thank you, M.
Jesick. Any questions for Ofice of Planning other
t han what we've al ready heard?

COW SSI ONER M LLER: | woul d thank M.
Jesick for his report and presentation, but you
heard what | said previously. | would ask your
office to go ook at and review whether we need to
possi bly technically change what we've approved in
the alley ot case. | don't think should be an area
variance personally. | don't know what ny fellow
conm ssi oners would think or what you all think, but
| woul d appreciate you reviewi ng that and getting
back to us at sone point.

MR. JESI CK: Thank you, Conm ssioner
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MIler.

CHAlI RPERSON POURCI AU:  Any ot her questions
for OP?

VI CE CHAI R GOLDSTEIN:  Thank you. M.
Jesick, terrific report as always. And | understand
the chall enge of trying to anal yze new areas of
relief on the spot, so | synpathize with that. |'m
just curious, and I'mstill trying to figure out
whet her notice -- this notice issue for the speci al
exception. | nmean, we're tal king about an existing
bui | ding that was used residentially. 1'm assum ng
very nodest, you know, very nodest expansion. Wuld
there be benefit in MPD or FEMS or DOE in having an
opportunity to review this type of nodest expansion?

MR. JESI CK: Thank you, Vice Chair
Gol dstein. Yes, the special exception does require
certain referrals, and | believe the Ofice of
Zoni ng nmade those referrals at Exhibit 20. The
application was previously referred to sone of the
standard agencies, you could say. And the
addi tional agencies were the application was
referred to themafter the newrelief was requested.

You know, if you're asking nme on this
particul ar case, does it have any particul ar

benefit? | think you're right to note that it has
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been used as a residence in the past. This is not
necessarily changing that in any way. So if the
resi dence was usabl e and habitabl e and safe and
accessible in the past, those factors are not
changi ng based on this zoning case. So, | guess
It'"s up to the Board, but | don't know that the
comrents fromthose agenci es woul d have any i npact
on the particular zoning relief.

VI CE CHAI R GOLDSTEIN:  Thank you. Thank
you very nmuch. That’'s ny sense is that |'mnot even
sure their input would be consequential given the
limted scope of what we're review ng and what's
there already. Thank you.

CHAI RPERSON POURCI AU:  Thank you. | think
that's it for questions for OP. W don't have any
other district agencies present to present. The ANC
Is not present, | do not believe, but they have
approved this application. There were no parties in
support or opposition or individuals signed up to
testify. | think we'd like to proceed with the
applicant's cl osing statenent.

MR, WLLIAMS: Thank you, Madam Chair.
have one point of clarification about this question
about notice. So | can confirm yes, that those

referrals did go out on July 20th. If you read the
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regs, literally, which is what we need to do, the
requirenment is that those referrals need to be nade
within a period of 40 days fromthe date of the
subm ssion, and clearly that happened. The
subm ssion for the newrelief was filed on Friday.
The referrals were nmade on the 20th, which was the
next business day. So, reading the regs literally,
the referral, the requirenent was net, and so |
think, froma technical standpoint, that we can nove
forward

The other thing | would say is that several
of those agencies were notified when we filed our
original application, including HPO and DDOT. Those
referrals are earlier in the record several nonths
ago. Several of the agencies clearly got notice a
whi l e back. The nore recent notice provided the
additional notice. The regs only state that it nust
be made within 40 days of the subm ssion of that
relief that's sought, and that did in fact happen in
this case. So wth that, | will close our
presentation. Thank you, Madam Chair.

CHAI RPERSON POURCI AU.  Thank you. kay.
Are there any other questions or any other
di scussion that the Board would |ike to enbark on

before we proceed to deliberation? No, not seeing
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any. | want to thank the applicant and the
presenters today for comng in. At this tine, the
Board w Il deliberate and we will close the hearing
and the record and the w tnesses can be excused.
Thank you. Al right. 1Is there any further
di scussion, or is anyone prepared to offer a notion
at this tine?

COMW SSI ONER M LLER:  I'Il just state |
think I agree with the applicant that it sounds
| i ke, unless anyone el se disagrees, that the notice
-- it sounds like it went out, and I don't think we
need additional input fromthese agencies to nake a
decision today. | think the record's full. | think
the addition's nodest. It's a very little change to
the existing property, it's existing building and
use, and | think the applicant has net their burden
under the newly revised relief.

COW SSION M LLER: | would agree with Vice
Chair CGoldstein and just note | think that there are
al ready zoning regulations in existence which
require certain access by FEMS to alley lots, and
t hey obviously woul d have to be conplied with before
they get a permit inthis case. | think that's
appl i cabl e here, but since he brought that up

earlier, | just wanted to note that.
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CHAI RPERSON POURCI AU:  Excellent. So, does
anyone want to offer a notion? Al right, | guess
"Il doit. | nove that we approve Application
Nurmber 21460 under the new zoning provisions as
applied and as entered into the record by the
secretary. |Is there a second?

MEMBER LINDSJO 1'll second.

CHAlI RPERSON POURCI AU:  Thank you. Ms.
Mehlert, would you call the vote, please?

M5. MEHLERT: Yes, please respond to the
Chair's notion to approve the application. Chair
Pour ci au?

CHAI RPERSON POURCI AU:  Yes.

M5. MEHLERT: Vice Chair (ol dstein?

VI CE CHAI R GOLDSTEIN:  Yes.

M5. MEHLERT: Board Menber Lindsjo?

MEMBER LI NDSJO  Yes.

M5. MEHLERT: Comm ssioner MIler?

COW SSI ONER M LLER:  Yes.

M5. MEHLERT: Staff will record the vote as
four to zero to one to approve Application Nunber
21460 on the notion made by Chair Pourciau and
seconded by Board Menber Lindsjo.

CHAI RPERSON POURCI AU:  Secretary Mehlert,

woul d you pl ease introduce the next case, nunber
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214627

M5. MEHLERT: Next is Application Nunber
21462 of Thomas Jefferson Real Estate, LLC and
Enerald Wngs, LLC. This is a self-certified
application pursuant to Subtitle X, Section 901.2
for a special exception under Subtitle H, Section
6007. 1E2 and 6009.1C to allow a new eating and
drinking fast food establishnent use on the first
fl oor of an existing six-story m xed-use buil ding
residential with ground floor retail. It's |ocated
in the NMJ 7B/ GA zone at 3831 Georgi a Avenue NW
Square 3028, Lot 59.

There are two prelimnary matters. First,
there is a request to postpone submtted by ANC 4C,
and then al so the applicant has requested to waive
the tenant notice requirenents of Subtitle Y at
Section 300. 8G

CHAI RPERSON POURCI AU:  Thank you.

Post ponenent requested by the ANC, and is the ANC
present? | know the ANC denied this application.
When did that postponenent request cone in,
Secretary Mehlert?

M5. MEHLERT: | believe it was early |ast
week.

CHAlI RPERSON POURCI AU: |Is the party in
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opposition present, M. Meerpol?

M5. MEHLERT: | was just going to say,
beli eve the ANC had signed up, but we have not been
able to get in touch with them and they're not
present on the Wbex right now.

CHAI RPERSON POURCI AU kay. And that's a
public witness, M. Gegory Meerpol. Are they
present ?

MR. YOUNG Yes, they are here.

CHAI RPERSON POURCI AU:  Ckay. Thank you
very much, M. Young. So, let's proceed, and we'll
see how this goes. |s the applicant ready to
present? M. WIson, are you ready to proceed?

M5. WLSON: Yes, with the presentation for
t he application?

CHAI RPERSON POURCI AU:  Yes, please.

MS. WLSON: Perfect. Wnderful. Yes, we
do have a presentation if M. Young could pl ease
pull that up. Thank you so nuch. M nane is Al ex
Wl son from Sullivan and Barros on behal f of the
applicant for this case. Wth ne today are Saad
Uzman, who is the managi ng nenber of Enerald W ngs,
and Jen Francis, the brand manager. The applicants
are co-applicants wth Thomas Jefferson Real Estate,

who is the owner of the subject property, and
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Emeral d W ngs.

The property is |ocated at 3831 Georgia
Avenue Northwest in the NMJ 7B Georgi a Avenue
overlay zone. It's a m xed use conmercial zone
within ANC 4C. The applicant is requesting a
speci al exception to operate a Wngstop under the
fast food requirenents and M. Uzman was here | ast
nonth presenting a Wngstop on Capitol HIl, and the
Board approved that unaninmously. So we took a | ot
fromthat and have applied it to this case as well.

In this case, the office of planning
recomends approval, and DDOT has no objection to
the application. Next slide, please. The subject
building is the Augusta on Georgia. |It's a six-
story building with 20 residential units above and
ground floor commerci al space below. The buil di ng
was conpleted in 2023, and the space is about 1,400
square feet. It's a ground floor retail bay, and
it's at the corner of Georgia Avenue and Randol ph
Street. This space has never had a tenant since the
certificate of occupancy was issued, despite the
owner's many attenpts. The proposed use is a
W ngstop operating as carry out and delivery only
with no seating, no al cohol, and no drive-through.

The proposed hours are 10:00 to 3:00 with four to
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ei ght enpl oyees per shift. And this site does sit a
tenth of a mle fromthe Georgia Avenue Petworth

Metro and has a wal k score of 92. Next slide,

pl ease. Thank you.

This is the space in question, and you can
see the scale as you | ook towards the netro. Next
slide, please. This shows the internal |ocation
relative to the building of the proposed W ngst op.
Next slide, please. This shows the interior waiting
area wth a restroomup front near the sal es counter
and then kitchen space at the rear. Next slide,
pl ease. These are sanple renderings of what the
I nt ended buil dout could | ook |ike, and obviously the
viewisn't site specific here. Next slide, please.

Next slide, please. This is the site again at
Georgi a Avenue and Randol ph Street in a m xed use
area and zone. The sole custoner entrance faces
Georgi a Avenue. Next slide, please.

At the intersection today sit a Safeway and
a Wendy's, and that Wendy's operates 24 hours with a
drive-through until 3:00 a.m Next slide, please.
One thing to note is that a nonth ago, this board
approved the sane operator at a different |ocation
and obviously a different ANC, but that was at 406

8th Street, and that approval was unani nous with the
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operational conditions negotiated and i ncor porat ed
into an order. Every condition there was related to
operations, hours, storage, trash, pest control,
odor control, litter, and delivery and driver
instructions. The Ofice of Planning recomended
approval there as well, including a 10-year term
limt, which we are al so proposing here. The
applicant has agreed to all simlar requests from
this ANC, and there's an agreenent that the ANC
provided. That agreenent is in this record. And so
we agreed to nost of those itens and even added nore
just based on the other case. The itens we did not
agree to were related to things |ike enpl oyee wages,
revenue sharing, and annual donations. | wasn't the
attorney for the Capitol H Il case, but again, |
read the record, and the itens fromthe ANC i n that
case had a tie-in to the operations of the
restaurant and were very specific. W did try to
address every issue the ANC and comunity rai sed.
wi Il go through our proposed conditions later in the
presentation. But it's worth noting, just even in
the ANC s testinony, they effectively cane down to
this not being a | ocal business, and they said they
woul d have seen this differently if this were a

| ocal business. And unfortunately, we could not
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overcone that operational concern. Next slide,
pl ease.

The criteria that govern this application
are X901.2 and H6007.1. Next slide, please. So,
just going through the legal test for the
application, the NMJ 7B Georgia zone is intended to
permt m xed use devel opnent at a nedi um density,
encouragi ng vertically m xed uses within a quarter
ml|e of the Georgia Avenue Petworth Metro, and
that's in the regulations. And so this proposal
does exactly that.

A speci al exception is by definition a use
that the zone has deened appropriate with certain
oversight and mtigation for reasonably anti ci pated
I npacts, and that's typically achieved through
conditions. So, the way we've been |looking at it is
the standard isn't does this create any change or is
W ngstop the preferred tenant, but rather how do we
mtigate it? How do we mtigate typical inpacts
that we could see froma restaurant like this? And
it's through the conditions. Next slide, please.

The O fice of Planning recommends approval,
noting that all standards are net froma | egal
perspective. DDOT has reviewed the application, and

while it noted that there is a potential for m nor
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increase in activity, it has no objection to the
approval, and the applicant is already in

di scussi ons wi th DDOT about driver delivery

managenent and additional delivery spaces to reduce
any potential inpact even further. ['ll just note,

m nor inpacts are just that, mnor. Next slide,

pl ease.

This is the special exception test for fast
food relief. This lists out the seven specific
findings for a fast food restaurant. Subsection A
asks whether we are in the M4 WP zone. That's not
an issue here because we're not in that zone. The
lot is separated by a public alley and by Randol ph
Street, so Bis easily nmet. Subsection Crequires a
brick wall along the lot line unless the building
extends the full width of its lot, so that's the
case here. Subsection D often conmes up with fast
food establishnents, and oftentines people will ask
for a variance fromthis because they cannot fit the
dunpster in a three-sided enclosure. Here,
dunpsters are inside the building entirely in an
Internal trash room and OP found that exceeds the
standard. Subsection E prohibits drive-through, and
none i s proposed here. F prohibits a custoner

entrance on the side, and we are not doing that, of
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course. The sole custoner entrance is on Georgia
Avenue, and so that standard is nmet. And Subsection
G requires that the use be designed and operated so
It does not becone objectionable to neighboring
properties because of noise, odors, lights, or
hours. And that is addressed through the proposed
conditions | will walk through shortly. Next slide,
pl ease. | do want to tal k about the ANC report and
just note that based on the Court of Appeals case
| aw, great weight extends only to factors that are
legally relevant. Next slide, please.

Turning to the ANC s report, |'ll address
sonme of the concerns that are legally rel evant.
Just a quick note, there is sone concern about the
variety that we would not provide enough variety as
a wng place. And so the purpose of the provisions
for m xed use categories isn't necessarily variety
anong nenus. NMJ 7B anticipates this kind of use.
Regarding traffic and pedestrian safety, DDOT
reviewed the application, has no objections, and we
are working with DDOT on additional safety neasures
al ongside their new bus |lane. On the concern that
this woul d degrade the shopping area, the three-year
vacancy for this space is a greater threat than the

exi sting uses here. The corridor already includes a
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Wendy's, a Safeway, a Dunkin, two cell phone stores,
a Subway, a Caribbean restaurant and a bar, all
within one or two tenths of a mle. There was a
request for revenue share or wage nandates, and
those requests fall outside of the Board's
jurisdiction on a special exception. Although, to
go to the record, Wngstop will pay the adult

m ni mum wage for everyone. |It's a D.C. law, so it
felt unnecessary to include in an agreenent for BZA
specific conditions. Additionally, Wngstop
Charities does provide the kind of reinvestnent the
ANC i s asking for, and on the concern that this use
woul d di scourage residential devel opnent, OP found
the opposite. So ground floor comercial use that's
beneath 20 units this close to the Metro is actually
what the zone intends. So, what is relevant woul d
be lining up with condition G and the speci al
exception fast food regul ations, which is how to
avoi d possi bl e objectionable conditions |ike noise,
lights, et cetera. Next slide, please.

The applicant and ANC 4C negoti at ed
directly on operational topics the ANC raised. On
delivery and traffic, the applicant commtted to
witten policies, driver training, platform

I nstructions, DDOT coordination, and we already are
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doing that with DDOT. On pest, to nonthly |icense
exterm nation on its own expense, of course. On
grease, to interceptors, licensed oil recycling.
There's an internal trash room collection four
times a week. On noise and lighting, 55 deci bel
standard i nside nearby residents and |i ght
shielding. On conmunication to a designated point
of contact, at |east sem -annual engagenent with the
ANC. W also added on litter, a custoner trash
receptacle, anti-littering signage, and so those are
conditions we've |isted out.

The itens declined were nonetary requests
such as 5 percent of gross annual revenue or a
20, 000 dol | ar-a-year annual donation to charities of
the ANC s choice, as well as wage increase nmandates
and annual financial reporting to the ANC. Those
monetary el enents are not tied to the zoning
criteria. And both of these agreenents are in the
record, the ANC agreenent and the applicant's
agreenent, and it's worth conparing those because we
did accept the legally relevant conditions. W
t hought this was going well wth the ANC up until a
week before. The ANC s position appeared to shift
once it becane clear that a nonetary contribution

woul d not be forthcom ng, and at |east one
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comm ssi oner indicated her vote turned on that
point. Next slide, please.

Delivery and traffic conduct. W just
I ncl uded the sane | anguage as the other site on
Capitol HIl, but we're doing even nore here and
we' re conmuni cating with DDOT for this specific
site. Next slide, please. These inmges just show
what we're working on with DDOT. So what they
proposed was to transition the existing pay to park
to a 10-m nute pickup space and then al so exploring
one or two scooter spaces where there's currently no
parking. Next slide, please. None of this would
touch the residential permt parking on the Randol ph
Street side. The changes are limted to existing
pay-t o- park spaces on Georgia Avenue. Next slide,
pl ease.

The next slide is just to wal k through the
proposed conditions. | won't read these verbatim
| just wanted themwitten down and in the record so
if the Board wi shed to adopt the conditions as in
the other case, they're readily available. So
first, we've included the sane pest control
provi sions. Next slide, please. G ease nmanagenent.

Next slide, please. Trash storage. And again, one

bonus to this property is that there is internal
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trash storage on site. There's no outside dunpster.

Next slide, please. This just shows the trash
room Next slide, please. This is the sane
condition adopted in the other Wngstop case. Next
slide, please. A comunity liaison condition. Next
slide, please. Consistent with the other |ocations,
approval would be for a 10-year term begi nning when
t he order becones final, and that also matches the
| ease terns. Next slide, please. On hours, the
applicant is proposing 10:00 a.m to 3:00 a. m,
whi ch reflects the nei ghborhood context. The
Wendy's across the street is open 24 hours with a
drive-thru. The Metro runs until 2:00 a.m on
weekends. One potential positive is: a later
closing tine means a visible presence in the area
during hours when a vacant storefront m ght
ot herwi se sit dark and unattended. And the
appl i cant has agreed to additional conditions beyond
the other location to nmake sure the later hours do
not create any undue inpact. Next slide, please.
These i nclude noise, lighting, and additi onal
security nmeasures. Next slide, please.

| do want to touch on this directly. There

was a lot of discussion, and | think the main point

of contention with the ANC were the | ack of
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comunity benefits and what this ANCis calling an
extraction of wealth. And so conmmunity benefits
froma | egal perspective belong to a different
process entirely, but generally the planned unit
devel opnent process, PUD process. And that's the
Zoning Conmi ssion ties that directly to the val ue of
public benefits wei ghed against the project. So,
this is not a PUD. PUDs are typically relatively
| arge projects. | think the land area requirenent
al one i s upwards of 15,000 square feet and nore in
some zones. So this is a very small retail bay in a
m xed- use zone on Georgia Avenue. It's not a PUD
It's a special exception. There's no discussion of
benefits and requirenment at all. That said, the
project does bring real benefits such as job
creation, activation of a storefront, and Wngstop's
charitabl e and enpl oyee prograns. Next slide,
pl ease.

So, Wngstop Charities awarded $1.3 million
In community grants in 2023 alone to schools, school
districts, youth sports, nentoring prograns, food
security organi zations, including some serving this
region. The |ocation alone has the potential to
create 15 to 20 jobs. And the applicant, yes,

declined to make a private paynent or a paynent for
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a charity of the ANC s choice, but it's not
declining to be a good neighbor. They're going to
work with the community to ensure that this grant
noney cones into this community. Next slide,
pl ease. And as a show of good faith, if the Board
finds it appropriate, the applicant has proposed a
condition commtting to work with organizations
identified by ANC 4C and to provide information on
how conmmunity groups can still apply for a Wngstop
grant. Next slide, please. Thank you.

| just want to cl ose sone additional
context. Next slide, please. So there has been a
| ot of trouble renting out this space, and | just
kind of want to give sone background on the zone and
sone of the issues. The NMJ 7B Georgia overlay zone
requires that at |east 50 percent of the ground
fl oor be dedicated to what are deened desi gnhated
uses. So, eating and drinking establishnents are
one of those seven categories that qualify. A full
service restaurant with al cohol and a Starbucks or a
Dunkin with no seating cap, a grocery or drugstore,
a fitness center, and a bank, all of these are
permtted by right in this zone wth no hearing at
all. Fast food conmes to this board because of its

nmet hod of cooking. And so it's -- this traces back
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to, | think, Georgetown in the eighties where they
created the restriction on fast foods as things I|ike
McDonal d's and Burger King were growi ng in the area.

It's not a distinction necessarily between
chains and | ocal business. | recently hel ped a
| ocal business apply for this sanme special exception
alittle bit further up on Georgia. |It's the nethod
of cooking, and the fact that fast food requires a
speci al exception in the zone neans that the Zoning
Comm ssi on deened the use appropriate here with
mtigating conditions. It didn't outright ban fast
food, and so the mtigating conditions go to the
specific inpacts of the use, things like the driver
delivery, trash, and ventilation, not whether
restaurants belong in the zone. Next slide, please.

CHAI RPERSON POURCI AU: Ms. W1 son?

M5. WLSON:  Yes.

CHAI RPERSON POURCI AU:  You have exceeded
your tinme. |Is there a way you could wap this up,
pl ease?

M5. WLSON: OCh, | apologize. | thought I
had 60 m nutes, which I will absolutely not take,
but | have four nore slides left.

CHAI RPERSON POURCI AU:  Thank you.

M5. WLSON. Thank you. Just fromthe
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owner's own account, several prospective tenants
fell through over the years: a personal trainer who
could not secure a small business |loan, nmultiple
cannabis retailers, a deli operator whose build out
woul d have cost $100,000 with neither party able to
absorb it. Self-storage, but that would have

requi red BZA approval. And so Wngstop is the only
tenant that's been willing to invest.

Next slide. Just wanting to note that
there are multiple vacancies in the area, and this
space has sat vacant for three years. Next slide,
pl ease. Just noting that delivery will be |ocal,
not additive. They're not going to be new Door Dash
drivers to sign up for just delivering Wngstop
only.

Next slide, please. This is ny |ast slide.

Just to conclude, every applicable standard is net
here based on this record and Ofice of Planning's
own findings. Every operational concern that the
ANC rai sed is and can be resol ved through bindi ng
conditions. This is the sane approach the Board
approved for the sane operator one nonth ago. The
appl i cant has agreed to every reasonabl e operation
condition in both cases. And even w thout the

benefit of the ANC and comunity support as it
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relates to timng here, it commts to the sane
conditions this board al ready found appropriate.

And where the ANC s concerns fall outside of the
scope of this application, the applicant has still
tried to help through a condition connecting
conmunity groups to available grant funding. W are
happy to take any questions on the presentation and
appreciate your tine today and letting nme go a
little over.

CHAI RPERSON POURCI AU:  Thank you. Are
t here questions or comments for the applicant? Vice
Chair Col dstei n?

VI CE CHAI R GOLDSTEIN:  Thank you very mnuch.

| apologize if | mssed this at the beginning. You
all had requested a waiver of tenant notice
requi rements, and I'mnot sure if | just overl ooked
It. Could you discuss that request and how the
tenants have, in your view, had enough notice of
this hearing?

M5. WLSON: Absolutely. So as when we
file, we need to get all of the addresses, | guess
in this case, unit nunbers and nanes in order to
hand those over to the Board and DCOZ staff so that
they can send notice. The landlord felt, and we

agreed, it would be inappropriate, and the tenants
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were concerned with having their nanes and addresses
publicly shared because it does go into the public
record. And so instead, we put up nmultiple posters,
| think over a nonth early, so maybe a nonth and a
hal f before the hearing, around the building and
inside the building. So, all of the tenants in the
bui | ding could easily see every single poster and
were aware, and | do know that the chair al so noted
he talked to tenants. So, the tenants are fully
aware. W just wanted to waive the requirenent to
actually type out the list of nanmes and hand it in
to DCOZ on the record.

VI CE CHAIR GOLDSTEIN:. Ckay. |Is this
typical? |'mjust curious fromyour experience,
have you seen this kind of request in other cases or
this sensitivity to the privacy of tenants?

M5. WLSON: | have seen people get very
upset that their nanes were shared, yes, leading to
nme feeling confortable with doing this. And we also
consulted with DCOZ staff on howto handle it, and
that was the suggestion to informthem anot her way
and do this requested waiver.

VI CE CHAI R GOLDSTEI N:  Ckay.

COW SSIONER M LLER: | woul d note, Vice

Chair, that it's a relatively recent requirenent,
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the tenant notice requirenent because of concerns
raised in previous cases. | think there are
multiple ways to informthe tenants, and | think
they've tried to do that in this case. Maybe we
need to clarify that, but it's a relatively recent
requi renent.

VI CE CHAIR GOLDSTEIN. Ckay. | appreciate
that feedback. | think it sounds |ike you' ve taken
steps to make sure that people are inforned, and
feel satisfied personally that we can wai ve that
requi renent so |long as ny coll eagues concur. | just
had to get that on the record | do have a few ot her
guestions for you, and I'ma little bit curious
about these community agreenents and condition
agreenents that are listed as draft that are in the
record. Could you just tell nme about the origin of
these agreenents? Did you submt both those copies
of the ANC agreenents, the draft theirs and the
draft yours? And just how did those agreenents cone
to be submtted at that particular tinme?

M5. WLSON: Sure. | submitted those in
response to the postponenent requests, just noting
that the primary gap, |like, where the ANC and we
couldn't see eye to eye were nonetary issues and

just to clarify that in the record, neaning | didn't
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think there was any harmin going forward in this
hearing if the primary gap between the ANC s
position and our position were related to requests
that, in nmy opinion, are outside the Board's scope,
but at |east they're in the record.

VICE CHAIR GOLDSTEIN. And it's your sense
that that version, just to help nme understand, that
version of the community benefits agreenent that you
are suggesting is fromANC is representative of
their position in this case of what they wanted?

M5. WLSON: Yes, certainly at that tine,
and | think the subsequent filings fromthe ANC
mrror those requests as well.

VICE CHAIR GOLDSTEIN:. Ckay. | want to say
I"mreally appreciative that you went to | ook at the
conditions in the other Wngstop case. | think that
was a really good place to go to because of how
t horoughly those conditions were discussed in that
case. I'mreally happy to hear that you've
I ncorporated or tweaked yours to enhance them based
on the other case as well.

One thing I would love to see, if possible,
and I'll ask ny colleagues, 1'd |ove to see just a
full list of these conditions kind of witten down.

And | think sone of them including the 10-year
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term | believe, just appeared in your presentation,
but | hadn't seen it, and maybe |'ve overl ooked it.

| haven't seen it el sewhere in your filings. 1'd
| ove to hear the ANC respond to this enhanced I|i st
of conditions. | don't know, | can't say because
unfortunately, they're not here, and there are
reasons for that. | don't know if they've seen this
| atest |list of conditions that you' re proposing, and
|'"d | ove to hear what their response to this |ist
woul d be. Maybe you can explain to nme if |'m
m sunder st andi ng, but it sounds |ike you' ve enhanced
them at sone point after the sort of drafts back and
forth.

M5. WLSON: Yes, we have. | don't --
nmean, | don't want to speak for the ANC, but | have
a feeling of what they will say to the list of
conditions. That's all.

VI CE CHAI R GOLDSTEIN.  Ckay. Ckay. Well,
you know - -

M5. WLSON: No, | understand conpletely
what you're saying, and of course we're going to get
theminto the record witten out so you guys can,
yeah, see them W can do that right nowif you
i ke too.

VICE CHAIR GOLDSTEIN:  Onh, | don't know if
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It needs to be this second or as a follow up, and
that's sonething we can sort of decide on.

One other issue that was on nmy mnd from
the earlier Wngstop's case, and the circunstances
may be different here given that where it's | ocated
within the building and the |ike and the garbage is
interior. Are there odor concerns when it conmes to
a ground floor internal -- trash internal as well
within the building and how are those being
addressed? | understand the owner nust feel
confortabl e that you're proceedi ng, but what -- odor
was a very big deal in our previous case and |'m
just hoping you can address issues of odor.

M5. WLSON: Sure. So the applicants -- so
Wngstop's trash will be |ocated where the current
tenant trash is. So, there's already sonme odor
mtigation ideally for the current residents of the
building. | assune there's a substantial floor slab
or sone sort of separation between the commerci al
space and the upper stories. So, it wouldn't be --
| don't think it would be unduly additive to have
the trash storage in the sane area in which the
tenant trash storage already occurs. The
ventilation occurs to the roof of the building and

Is mtigated that way. So the odor should and |
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think the other case, it was a nuch smaller
building, if |I renmenber correctly. So, | think
there were different concerns. It was a nmuch ol der
building too. This is a newer building, so | think
t hey shoul d, you know, as of 2023, have nore
substantial existing mtigation just how the
buil ding is constructed.

VI CE CHAI R GOLDSTEIN. Okay. Yeah, | nean,
there was, | think, a fair anount of work on the

type of odor control systens that were even being

ventilated out fromthe property. | would |ove as,
If we're going to be asking for followups, |I'd |ove
just a little bit nore attention to odor. | just

want to nmake sure that we're not creating any kind
of unnecessary problens, not only for the tenants of
the building, but if its air is flow ng out and
odors are flow ng out to neighbors, that we're not
creating any adverse inpacts to them But that's
all | have for now. Thank you, Madam Chair.

CHAI RPERSON POURCI AU:  Thank you. Board
Menmber Lindsjo, do you have questions for the
applicant?

MEMBER LINDSJO Not at this time. Thank
you for your presentation.

CHAI RPERSON POURCI AU:  Thank you.
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Comm ssioner MIler, are there questions you have
for the applicant?

COW SSI ONER M LLER:  Thank you, Madam
Chair. | don't think I have any questions. |
appreci ate the questions and comments that Vice
Chair CGol dstein asked, and | appreciate the
presentation, very conprehensive, by Ms. WIlson for
this case. | wasn't -- | don't think I was on the
previ ous Wngstop case, and | usually watch all of
t he BZA hearings, but I think I mght have m ssed
that one. But the conditions that you' ve proposed,
I ncl udi ng additional conditions beyond those in that
case, | think are all appropriate, and | think would
address all relevant ANC concerns, even though we
have that letter in the record fromthe ANC opposed,
i ncl udi ng requests for postponenent fromtoday's
heari ng because the chair was out of town or
sonething. But | support going forward with all of
t he proposed conditions that you' ve reconmended.
They all seemvery mtigating of any potenti al
adverse i npacts.

You nmentioned that you thought that it was
the nonetary request fromone or nore commi ssioners
that you didn't agree to that |led to that

opposition. W' ve had concerns sonetinmes with the
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nonetary request in other zoning cases. It's a
difficult situation. | nean, it's appropriate
sonetinmes. But | think all the conditions you've
proposed woul d address |l egitimate adverse inpacts
that ANC 4C woul d have or the community woul d have
or the tenants woul d have, the nei ghbors above woul d
have. | personally, if |I was the nei ghbor above, |
woul d want to get ny wings after 3:.00 p.m, but |
understand that's an hours of operation issue that
you agreed to in the other case, and | guess there
was a reason for that. But |'msupportive of this
application going forward, Madam Chair.
CHAI RPERSON POURCI AU: Thank vyou,
Comm ssioner MIller. Wth that, | think we'll go to
our next presenter. | see we have M. I|saiah with
us again fromthe Ofice of Planning. Wuld you
pl ease share your report?
MR | SAlAH  Yes. Thank you, Madam Chair.

For the record, this is Philip Isaiah on behal f of
the Ofice of Planning. The Ofice of Planning
recomrends approval to permt a fast food
establishnment in the MNU- 7B/ GA zone pursuant to
Subtitle H Subsection 6007.1E and Subtitle X
Subsection 901.2 of the zoning regul ations.

OP finds that neighboring property is
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unlikely to be unduly adversely inpacted by the
proposed fast food establishnment as the use wl|
function primarily for carryout and delivery and
provide no dining area. Mtigations of direct
I npacts to the use have been provided by the
applicant to O s satisfaction, including that trash
and grease would be stored inside the building, and
that a ventilation systemwould be | ocated above the
roof line of the six-story m xed-use building. As
such, OP staff finds the zoning regul ati ons have
been nmet for this application and ot herw se stands
on the record of the report contained as Exhibit 20
of the record, dated July 10, 2026. Thank you.

CHAI RPERSON POURCI AU:  Thank you so nuch
for your report. Any questions of the Ofice of
Pl anni ng?

COW SSI ONER M LLER:  No questions, but
t hank you again, M. I|saiah, for your conprehensive
report and presentation.

CHAI RPERSON POURCI AU: Okay, seeing no
ot her questions fromthe Board at this point, we
don't have any ot her governnent w tnesses. The ANC
was not able to be here, but we do have an ANC
report and rejection. There are no parties either

I n support or opposition, but I do believe we have

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com


https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N N MDD P P P PP PP PP kPP
o A W N P O © 00 N O O b W N B+, O

an individual who is in opposition, a M. Merpol,
and | believe that is the only individual wtness.
Coul d we please bring that w tness forward?

MR. YOUNG Yes, we actually had an
additional witness sign up, and it also | ooks |ike
the ANC just | oi ned.

CHAlI RPERSON POURCI AU.  Ckay, very good.
Wll, let's then take the ANC first. |Is that M.
Warburton fromthe ANC?

MR. WARBURTON: Yes, hello.

CHAI RPERSON POURCI AU:  Onh, thank you so
much for taking out the tine.

MR. WARBURTON: Yeah, | cut ny Metro
commut e short and hopped off the train so | could
j oin.

CHAI RPERSON POURCI AU:  Thank you. W
appreciate that. D d you have a report you woul d
like to give or comments you would |ike to make?

MR WARBURTON: Well, I'm | ess prepared
than I would Iike to be considering the

circunmstances | outlined in ny notion to postpone.

196

But 1'd like to reiterate a few of the points in ny

witten testinony, and | also wanted to pose sone
guestions, | guess.

So, I'"'mworking fromnenory here because
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stuff is at honme, not on ny phone. But the ANC was
primarily concerned about this use for a few
reasons. Wen | joined, | heard you tal king about
the nonetary issues. Those, and | know the
applicant discussed sone of that in sone of their
witten submssions, but | think 1'd like to use
sone of ny tinme here to clarify that the |ack of the
nonetary conditions that we were discussing in our
negoti ati ons, that was not the sole reason that we
chose to vote against this case or this application.
W had a nunber of concerns that we felt were not
sufficiently addressed, and we thought that the
nonetary issue mght be a way to resol ve sone of
that. W saw it as a solution, but then the
applicant was not willing to engage on that. And
then we had sufficient concerns fromthe
nei ghbor hood, even after presenting the terns that
we had cone to so far in the negotiation. And so
t he nei ghbors, having heard about the state of the
negotiations, still voiced concerns. And so then we
thought if the applicant wasn't willing to neet us
on the nore holistic view of what was goi ng on here,
that it was not worth continuing negoti ations
because we didn't foresee ourselves being able to

come to a satisfactory accord.
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| don't want the existence of a draft
conmunity agreenent to inply that the ANC 4C was
totally satisfied with all the mtigation that the
applicant is proposing. It was an ongoing
negotiation that failed without resolution. So the
draft that we had was not our final draft. It was
not -- it should not be taken to say that ANC 4C is
totally fine wwth this except for the nonetary
aspects because we had witten these things out.

That was our starting place for negotiations.

"1l admt, | ama -- thisis ny first term
as ANC, this is ny first BZA hearing, in fact. |
was approaching this with an open mnd. | had heard
sonme concerns. | brought those into draft |anguage
to the applicant and then ny hope was that with the
presentation at our ANC neeting prior to this
hearing, and then the feedback we would get from
constituents during that neeting, that we could
conti nue negotiations and get a final draft figured
out. But as | said, negotiations failed because
concerns were not satisfied wwth the terns that had
been presented by the applicant.

As |'ve noted in ny witten testinony
because we are aware of a high financial cost to the

community due to this business nodel fromthis fast
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food establishnent, we did not see a way that we
coul d achieve mtigation through the conditions that
the applicant was willing to negotiate on. And |'ve
been told by nunerous people that, the Board here
does not have authority to put conditions on an
application regardi ng nonetary aspects which | still
actually have not gotten a satisfactory | egal
expl anation for.

| had hoped that Isaiah fromthe Ofice of
Pl anning m ght be able to elaborate on that a little
bit. But even if the Board is not wlling to
I npl enent those conditions in an order, | don't see
why the Board can't consider themin approving or
denying the application as a whole. And so in ny
witten testinony, | nake reference to -- well, |I'm
going to be honest, the regulati on nanes are goi ng
to escape ne right here because | don't have stuff
in front of nme. But the primary condition for a
speci al exception of a fast food establishnent,
well, | think the last one in the regulations state
that it nust not be objectionable to the neighbors
based on various conditions, and it ends with and
ot her conditions. And | could not find anywhere in
the regulations that define a limt on what those

condi tions are.
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| am on behalf of ANC 4C, am asking that
t he Board consider all attendant circunstances,
which is the dictionary definition of conditions,
and that a nunber of those attendant circunstances
are the manner of enploynent and the quality of
enpl oynent, as well as the other things | noted,
li ke the extraction of wealth fromour community and
the externalization of responsibility onto often
exploited delivery drivers and people in that field
of work. | would ask that the Board consider both
that aspect as well as the intent of the
regul ati ons.

As | noted in ny witten testinony, there
are many aspects of the intents of this zone that
the applicant is applying for that are contrary to
the i npact this business woul d have on our
nei ghbor hood. And those are the big things. Again,
| wsh | had been nore prepared, and | feel like |
had one nore item| wanted to nention. | apol ogize.

CHAI RPERSON POURCI AU:  That's okay. Thank
you for kind of figuring it out and getting here.
|'"d like to ask the Board nenbers if they have any
qgquestions for you.

COW SSIONER M LLER: | think the Vice

Chair was going to speak, so I'll let himgo first
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since he usually does.

VICE CHAIR GOLDSTEIN. Ch, no, for better
or for worse. But thank you, first of all, for
participating. Really glad to get your perspective
and i nput on the record today. | know that you feel
rushed, and this is your first hearing, but I
t hought you were very articulate, so | do appreciate
t hat .

| had raised wth the applicant the idea,
and it sounds like their conditions have evol ved
sone, continue to evolve, as far as what they're
wlling to agree to, and |'ve suggested that they
share those with the ANC again to see what your
reaction to those conditions could be. Does that
sound like a reasonable thing for the ANC to
continue to consider the conditions that are being
of f er ed?

MR. WARBURTON: Yeah, we are willing to
conti nue negotiating, broadly speaking. The |ast
time | had spoken at length wth the applicant, they
had remarked that they were on a tight tineline.

And so, you know, at the tinme at the ANC hearing it
felt like we had to decide that night if we were
goi ng to approve or not because they, you know,

wanted to get to this hearing and everything.
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Again, we are still very interested in the
financial inpact of the business, not just on the
wor kers, but on the community at large. So | would
hope those are part of it. But, you know, trying to
bargain in good faith, I would happily | ook at what
t hey' re proposi ng.

VI CE CHAI R GOLDSTEIN:. Ckay. Well, thank
you. And I'mnot sure | have the full legalistic
answer to your nonetary question, but |I'll at |east
get started that the realm-- the Board has only
certain authority, and our authority involves
zoning, and the tests involve the inpacts of
projects in a zoning context. | don't think that
nonetary gifts are sonething that the Board is
equi pped or able to evaluate as a mtigation for a
proposal. So there's probably a better legalistic
answer to that, but that has been sort of nmy working
know edge, and certainly there nay be better
resources that can be nore articulate on that front.

"' m happy to I et Comm ssioner MIller, |
don't know if you have any good thoughts on how to
address that because it's cone up before the Zoning
Comm ssion as wel | .

COW SSI ONER M LLER:  Yeah, it has, but

it'"s only in planned unit devel opnent cases where
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we're able to sonetines condition and include wthin
a condition a nonetary contribution to sonmething in
the comunity that could be enforceable that before
the Cof Ois issued. So, there are always those

I ssues, and | don't have the legalistic answer
either. | know we're constantly di scouraged by
counsel even to considering them because of various
Issues with them But in this case, | think the
applicant said on the nonetary itemthat they woul d
work wth the ANC and community on giving fromtheir
charitabl e foundation contributions to the
community. | thought that was a good condition.

You know, it's just an encouragenent. | nean,
that's not enforceable either in a BZA order. But -

MR, WARBURTON: Ri ght.

COW SSIONER M LLER: | think it should be
acknow edged that that was a comm tnent that was
publicly nade, at |east before us today. But M.
War burton, | appreciate you junping off Metro and
partici pating today.

MR. WARBURTON: Yes, may | respond briefly?

VI CE CHAI R GOLDSTEI N:  Sure.

MR, WARBURTON: The applicant did nention

the same offer to us, but we found it to be too
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vague and, |ike you said, not enforceable. As |
noted in ny witten testinony, there is not a pre-
existing relationship that woul d cause us to have
much trust for this applicant. And due to the
busi ness nodel, there is reason agai nst having
trust. And so we were really hoping to have
sonet hing concrete. W also offered that we could
find a solution outside of the conditions that would
be enforced by the BZA

| floated the idea that we could have a
very short termlimt on any certificate of
occupancy so that, | was thinking in the order of
like three years, so that we could see what the
I npact on the community was, we could see what
donati ons were nade, and then we woul d have a chance
to see if that trust had been well placed or not.
But the applicant was not wlling to consider
anything like that so that was part of where the
negoti ation stalled out. The other thing | was
going to say was -- oh yes, just a big part of ny
witten testinony if you | ooked at it, was just a
request for nore -- and | don't know what has been
present ed today, unfortunately since | couldn't see,
| only just joined the neeting, but a big part of ny

witten testinony was asking for nore evidence.
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bel i eve pursuant to, what is it, Section 9, Subtitle
X 9013 or sonething in that area. You know, the
burden of proof of no undue inpact is on the
applicant. And so, we would also just appreciate
nore evi dence that the delivery drivers wll not
I npact this intersection that already has extrenely
frequent doubl e parking, that the odor will not hit
t he bal conies of the residences above the Saf eway
that are right across the street. W just found the
evi dence | acking, and so that was another thing we
wer e asking for.

COW SSI ONER M LLER:  Ckay, well |
appreci ate your response and appreci ate your
participation here today. Let ne ask you -- |I'm
sorry about the mstrust, that's always a problem
when there's -- | don't know what | ed to that
mstrust. | nean, there's been a vacancy in this
space, as | understand it fromthe applicant
testinmony, for three years. That seens to be a
financial detrinment to the community. Don't you
think a vacancy for three years and all these other
vacancies that are in the nei ghborhood are
detrinmental ? | have vacancies in ny nei ghborhood,
and it's not great.

MR WARBURTON:  Yes. None of us |ike the
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vacanci es. Qur working understandi ng on ANC 4C,
though, is that that's primarily an issue of high
rents. | saw in the PowerPoint presentation that
was submtted by the applicant yesterday that they
noted a few of the offers that the property owner
had received, and so | would be curious if the
property owner would be willing to share what rent
they were asking for, as well as if they could
enunerate all 10 of the applications they received.
Because what we would really prefer to uphold
nei ghbor hood character and comunity weal th and
everything else is that we get a locally owned
busi ness in here, right? | know that the zoning
regul ations don't require any |locally owned
conditions or anything like that. And that if this
were a different type of application, we woul dn't
even be at a DCA hearing maybe. But since we have
this opportunity to push back agai nst an
international billionaire-owned chain comng in and
extracting at |east $500,000 per year fromthe
community, it felt like |I had the responsibility as
a representative of the nei ghborhood to advocate as
much as | could with the opportunity available. And
so what we would really like to see is property

owners do nore to seek out and facilitate | ocally-
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owned busi nesses rather than hold their properties
vacant until they can secure a high-wealth tenant.

CHAI RPERSON POURCI AU.  Thank you, M.
Warburton. 1'd like to ask if Ms. Lindsjo has any
addi ti onal questi ons.

MEMBER LI NDSJO  Not sure how to help you
with that. | do not, but thank you for joining us
t oday.

CHAI RPERSON POURCI AU:  Yes. | want to
t hank you for joining us and then I'd like to
proceed to our next presentation, which is we have
several people signed up in opposition. 1'd like to
say first that you, as individuals, you have three
mnutes to present. If you would start by giving
your nanme and address for the record. And I'I|
first take M. Meerpol. M. Geg Meerpol, |I see you
on our screen. Are you available to present now?
M. Young, do you know - -

MR. MEERPOL: Hello. Hello. Can you hear

me?

CHAI RPERSON POURCI AU:  Yes, | hear you now.
Thank you.

MR. MEERPOL: Sorry about that. This is ny
first time using this system | didn't know exactly

where all the buttons are.
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CHAI RPERSON POURCI AU.  Yes.

MR MEERPOL: I'Il try and get the video,
but I'll do that later. Thank you, folks, for
allowing nme to speak today. M nane is Geg
Meerpol. | ama property owner and business owner
| ocated at 3901 CGeorgia Avenue, | ocated on the
corner of Georgia and Randol ph Street. W are
directly across fromthe | ocation that would be
directly inpacted by this decision. Qur business
was |left off of Ms. WIlson's report of businesses
that are on the corner, but | feel that is
i ndicative of their comunity outreach, which I
woul d descri be as | acking over these past several
nont hs.

In ny opinion, the applicant has not
denonstrated that this fast food use can operate at
this specific site wthout creating adverse inpacts
on traffic, sanitation, residential livability as
requi red under the zoning criteria. There were
several issues that we had discussed in the
community, beginning with traffic. 3831 Georgia
Avenue | acks the physical infrastructure to handle
del i very-heavy fast food operations. There's no
dedi cated | oadi ng zone at Ceorgi a and Randol ph, and

the bl ock al ready experiences frequent double
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parking at the Safeway that's |ocated there on the
corner.

Trash was al so cited as an issue. The
appl i cant has not addressed how fast food packagi ng
will not end up on the street. You know, the
appl i cant always tal ks about the fact that the food
will be taken away, but the reality is that the
majority of food fromfast food places gets consuned
on the corner in front of the building because
there's no seating. And | know this because |I'mthe
one who picks up the trash on the corner of Ceorgia
and Randol ph each norning, so it's not in front of
our busi ness.

There is also a concern about loitering and
public safety. This area has significant student
foot traffic and other traffic. Fast food |ocations
beconme gat hering points that generate extended
loitering, noise and litter. The applicant has not
addressed crowd nmanagenent, security presence, or
anti-loitering strategy.

There's al so concern about over-
concentration. Between Georgia and Harvard streets
to the south and Georgia and Upshur streets to the
north, 19 locations already serve wngs. Mst of

themare | ocally owned businesses. This
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application is not a neighborhood serving gap. It's
a duplication of an already saturated use, and it's
not contributing to a diverse or bal anced retail
corridor.

As far as the nei ghborhood agreenent, there
were a nunber of issues -- we weren't close as it
relates, and | had no conversations with the
appl i cant because, as | nentioned, they didn't do
any community outreach. Concerns that | had with
the ANC was earlier closing tinme, comunity
I nvestment, and a shorter renewabl e zoning
exception. The bottomline is that any comunity
agreenent that was presented was not enforceable.

In other words, it |lacked the teeth. Once they got
in -- once they got into the building, we had no
assurances that they would do what they said they
were going to do, and they did not start off wth
the community on a good basis, so we had no reason
to believe that they would do that. The applicant,
| nmentioned, did not --

CHAI RPERSON POURCI AU: M. Meerpol >

MR, MEERPQOL: Yes.

CHAI RPERSON POURCI AU:  Your tine is up.
Wul d you be able to summari ze now, please?

MR MEERPOL: | will. Just give me 30 nore
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seconds.

CHAI RPERSON POURCI AU:  Thank you.

MR. MEERPOL: As a property business owner
across the street, |'ve been quite vocal about this

exception, but | received no calls, texts, enmails,
drop-in visits to discuss this. |'ma very easy
person to find, and the applicant couldn't be
bothered to reach out. This application is not
about whether or not restaurants bel ong on Georgia
Avenue. They clearly do. The issue is whether or
not this specific high-turnover fast food use at
this specific constrained site in an already
saturated market can operate w thout creating
nmeasur abl e harm The applicant has not net that
burden. | thank you for your tine.

CHAI RPERSON POURCI AU:  Thank you for taking
out the tine to cone and testify today. What type
of business do you have there on Georgi a Avenue?

MR. MEERPOL: We own a salon. W have a
sal on busi ness.

CHAI RPERSON POURCI AU: Ckay. Thank you
very much. Are there questions fromthe Board for
this presenter?

COWM SSI ONER M LLER:  No questi ons.

VICE CHAIR GOLDSTEIN. I'msorry, just one.
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| may have missed this. Are you on the ANC or ju
participate actively with the ANC?
MR. MEERPOL: |'mnot on the ANC.
VI CE CHAIR GOLDSTEIN. Okay. Are you an
active participant at their hearings? |'mjust

trying to get a sense of-

st

MR. MEERPOL: | started going once | saw

this notice.

VI CE CHAI R GOLDSTEIN.  Ckay.

MR MEERPOL: Yeah. So, |'ve been going
for just the past few neetings.

VI CE CHAI R GOLDSTEIN.  Okay. Thank you.

COW SSI ONER M LLER:  And | thank you al
M. Meerpol, for your participation here today and
for your contribution to the comunity with your
retail establishnent.

CHAI RPERSON POURCI AU:  Yeah. Woul d you
| i ke to add anything, M. Lindsjo?

MEMBER LINDSJO No, just also I'd |ike
t hank you for speaki ng today.

CHAI RPERSON POURCI AU.  Thank you, M.
Meerpol. Next, | think we have --

MR. WARBURTON: Excuse ne. As a party,

| allowed to ask questions?

SO,

to

am

212

CHAI RPERSON POURCI AU:  Yes, you are. Wuld

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com



https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N N MDD P P P PP PP PP kPP
o A W N P O © 00 N O O b W N B+, O

213
you |like to ask a question of M. Meerpol?

MR, WARBURTON: Just one or two. | was
going to ask, Geqg, if you recall what the closing
time proposed by the applicant was when you first
| earned of this?

MR MEERPOL: 3:00 a.m

MR WARBURTON: 3:00 a.m ?

MR. MEERPOL: Yeah.

MR. WARBURTON: Ckay. | was getting --

MR. MEERPOL: And one of the things that,
M ke, when you asked ne what | could live with as it
relates to closing was, you know, sonething around
10: 00 or 11: 00 because the issues that we have is
the Wendy's on the corner is open late, and it is a
ni ghtmare after hours. You know, just because
sonething is open doesn't nean it's safe and doesn't
nmean it's going to provide safety. There's been
plenty of incidents that we have directly across the
street at that Wendy's because of the |ate operating
hour s.

MR, WARBURTON: Ckay. Thanks. | had
t hought it was 1:00 a.m, actually at sone point, so
that's why | asked. But and then you spoke to a
nunber of residents in the building itself, right?

O at least one? Wat was the sentinent? Have you
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heard any positive reaction fromthe nei ghborhood
about this business?

MR MEERPOL: Not one. As a matter of
fact, | spoke to, | think, four residents of the
bui | di ng i ncludi ng Ahned, who lives directly on the
fl oor above the retail location. And all of the
residents of the building are not in favor, and they
oppose the idea. M. Ahned is particularly
concerned about the snell com ng through the floor.

You know, just because you have a ventilation shaft
t hat goes out the side of the building doesn't nean,
you know, that w ng grease snell isn't going to seep
up through the floor. W all know that's going to
happen. So, | have not spoken to one nenber of the
conmmunity on that block on, particularly on
Randol ph, that supports this initiative.

MR. WARBURTON:. Thanks. And |ast question,
as a small business owner yourself in the corridor,
what woul d you say -- what's your inpression of how
financially viable it is for a new entrepreneur to
open a busi ness al ong Georgi a Avenue right now? And
do you think an international brand |like this would
make it easier or harder for other business owners
| i ke yourself -- potential business owners I|ike

your sel f?
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MR. MEERPOL: | think it's challenging.
You know, the rents that fol ks are asking are high,
and smal | busi nesses are, you know, the cost of
openi ng up, paying, you know, a couple of nonths'
rent upfront in addition to you know, buil ding out
the space. It's alot to ask. W discussed with
sone of the ANC nenbers on, you know, off the record
conversati ons about having sone ways that either
t hat space or the space on our corner could be used
as sort of a small business incubator to help I ocal
busi nesses and | ocal groups get off the ground. But
al so, you know, the one thing we do really |ike
about our nei ghborhood and that business corridor is
that fol ks know each other. They' re snall
busi nesses, small owners, fol ks work together.
|'ve tal ked to anot her nunber of people who are
interested in opening, and it's challenging. It’s
chal l enging for themto do.

MR. WARBURTON: Thanks. That was all |
had.

CHAI RPERSON POURCI AU:  Thank you. Next,
we'll hear from Ms. Roesner, Kendra Roesner. Are
you avail able to comment ?

M5. ROESNER: Hell o.

CHAlI RPERSON POURCI AU:  Thank vyou.
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M5. ROESNER: Yes. Can you hear ne?

CHAI RPERSON POURCI AU: | can. You have
three mnutes, and if you'd give your nane and
address for the record, please.

M5. ROESNER: Perfect. Thank you. M nane
Is Kendra Roesner. | ama resident at 3831 CGeorgia
Avenue Northwest, Apartment 603, the sane buil ding
where the proposed Wngstop would go in. | am here
to oppose the Wngstop application because of the
direct inpacts that | anticipate it wuld have on ny
and other residents daily lives. Geg has done a
great job of summarizing sone of the concerns, and |
share many of those, so | wll focus primarily on
specific aspects of ny experience that | think would
be 1 npact ed.

One is the litter and the rodents. | |ook
at this fromthe angle of a dog owner, and | know
there are at least three if not nore dogs within the
buil di ng who are regularly in the space right
outside of our building. | walk nmy dog at | east
three times per day, and while he is well-trained to
| eave objects on the ground, food litter is
consistently the thing that he wll go for despite
training. Two nonths ago, he had experienced

stomach probl ens consistent with foreign object
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i ngestion, and my husband and | had to pay over $800
for X-rays and testing to confirmhe didn't need
surgery.

So there is a significant stress conmponent
that | think would be added w th having chicken
bones on the ground. And I will say that
i rrespective of a waste bin, especially one that may
not be able to be enforced, | am concerned about
this because | avoid Georgia currently for the fact
that it always has chicken bones due to the many
wi ng | ocations near by.

| would follow up that with the fact that
don't believe this corridor needs another chain,
particularly one that serves w ngs. Between Upshur
and Harvard, there are over a dozen places serving
wi ngs and chicken. Many are locally owed. W
chose to live in this nei ghborhood because of its
| ocal independent character, and | think that
overall we chose to nove away fromthe suburbs
because D.C. and cities offer significantly nore
I ndependent | ocal businesses. | would say a
nati onal chain comng into Petworth is not
i nherently bad, but it definitely nmakes us consi der
where we want to live. Petworth's proliferation of

| ocal businesses is part of what made us pick the
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nei ghbor hood originally.

Finally, Georgia Avenue is loud, and there
are a lot of concerns with loitering, noise, odor.
| wll note that the residents do have a roof area
that they are able to hang out. My husband and |
are up there at |east once a week reading or just
being in the sun. |It's a very nice place, and | am
concerned about having odor up there while we are
trying to read. Qur trash area also, | wll note,
does snell a ot even without additional food waste.

So | do think that odor would be a significant
concern.

Finally, just as a woman, know ng that many
of the residents in our apartnent are young wonen, |
do think that there is a significant concern around
loitering and safety. | already avoid a | ot of w ng
pl aces because of the loitering that occurs around
them Not wing places -- excuse ne, chains, places
open | ate at night because of the loitering. And
this would put that directly outside of the entrance
to ny building, know ng that sonetines | need to go
outside to let ny dog out at very odd hours of the
ni ght.

Thank you so nuch for listening. |'m open

to sharing nore if you have any questions, but |
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just appreciate you hearing fromthe perspective of
aresident. And | will note as well, | do think
that community outreach has been poor. Even the
notice that is next to our door is half hidden
behind a wall, and that's not necessarily the fault
of the Wngstop because that is where the door is,
but it is something to note. 1It's not, Ilike,
directly on our door, and | have not seen anything
i nside of the building. So thank you.
CHAI RPERSON POURCI AU:  Thank you. | think
I"d like to call on the third presenter and then
t ake questions of both or either one once that
presenter has given their comments. | think it's
Ms. DeMare, Carissa DeMare, | believe is the third -
MR. YOUNG No, that -- that's all we have.
CHAI RPERSON POURCI AU:  On, that's it? |
t hought there was a third. GCkay. Very good. So
we'l |l take questions of Ms. Roesner now. Are there
questions fromthe Board of this presenter?
COW SSI ONER M LLER: | wanted to thank Ms.
Roesner for your participation this evening. And
just out of curiosity, not that we get involved in
t hese issues, but who is the landlord for this

buil ding that allegedly charging too high rents for
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the three-year-old vacant space that's on the ground
fl oor?

M5. ROESNER: | amnot -- the entity is
Thomas Jefferson, but | amnot certain.

COW SSI ONER M LLER:  Yeah, we have that.
We have that in our record. | just don't know who
that is. Yeah.

M5. ROESNER: | would say | also don't
know. There is an individual named Joseph, who we
communi cate with about tours and all of that, and
then there's another individual naned Natalie, who
| "' munder the inpression owns the building. It
seens currently as though | would say division of
responsibilities are divided, so it's hard to know
who is ultimate responsibility. W have different
peopl e for maintenance who are with an i ndependent
conpany; the people who do the touring and property
managenent seemto be in an independent conpany, and
t hen the people who own the building seemto be a
third i ndependent conpany. So | would say in that
sense | actually don't know who the owner is. Yeah.

COW SSI ONER M LLER:  You, is there a
tenants association that you have or have heard --

M5. ROESNER: | do not.

COW SSI ONER M LLER:  No - -
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MS. ROESNER:  No.

COMWM SSI ONER M LLER:  So, but -- but and
so, there hasn't been a |lot of conmunication with
ei ther the property managenent conpany or the owner
about what would go in that space?

M5. ROESNER: There has not been any
communi cation to the residents fromeither. | wll
say they don't tend to communicate directly with us
about al nost anything. So that's to note. But |
woul d say from ny perspective as a resident here,
the individuals who are running the space tend to
seemfairly disconnected fromthe residents and the
people on the ground in day-to-day life. |In fact,
when | noved in, we were told we were given a steep
di scount on rent and told that the reason was

because devel opers, who had bought the buil ding,

wanted to fill it with tenants so that they could
sell it to sonebody else so they didn't have to
manage it. | don't know. | don't have details on

that. That's what | was told. So I don't know if
we are now owned by sonebody different because we
were sold off since we have noved in, but that is
al so sonething to note.

COW SSI ONER M LLER:  Yeah. Yeah, this is

obvi ously way off what the application is before us,
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but | was just curious what the relationship was.
So thank you.

CHAI RPERSON POURCI AU:  Thank you,

Conm ssioner MIler. Any other questions, Vice
Chair CGoldstein or Ms. Lindsjo? No? GCkay. Thank
you.

VI CE CHAI R GOLDSTEIN.  Thank you for your
t esti nony.

CHAlI RPERSON POURCI AU:  Thank you for --

M5. ROESNER: Yeah

CHAI RPERSON POURCI AU:.  Yeah, taking out the
time, everybody. And | guess ANC Conm ssioner, did
you have any questions for Ms. Roesner?

MR. WARBURTON: Just one on ny mnd at the
nmonent. As a resident at that corner -- well, so
first of all, DDOT issued a report that they thought
only there would only be m nor inpacts on the corner
there. ANC submtted in our testinony, we think
that's an underestimate. |'m curious what your
perspective is. How often do you think there is
sufficient parking for a large quantity of delivery
drivers to arrive and nove through that intersection
safely? And what is your inpression of the
conditions and what they m ght be with this new

busi ness? Thank you.
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M5. ROESNER: Yeah. Thank you for asking.
Vell, I wll say I"'mcertainly not the nost
qualified person to answer that. M inpression is
that especially during high traffic times, there
tends to be very little parking and a | ot of fast
novenent. So, | would definitely have concerns
about additional traffic on Georgia. M bet is that
peopl e woul d shift to the | ess inhabited Randol ph
Street. |If they can park for five mnutes in a
resi dent parking spot and then nove, | think that
there are people who are likely to do that, and |
think we would see a ot nore traffic on our street,
whi ch agai n, having a dog where bi kes goi ng by
qui ckly, et cetera can be somewhat of a hazard and
just a little bit unpleasant overall, | do think
that there would be notable inpact.

MR. WARBURTON: Thank you. That was all |
was going to ask about.

CHAI RPERSON POURCI AU:  Thank you so nuch
| believe we have heard all the testinony and
conpl eted the question and answer period. | would
like to ask the applicant if they would like to
provide closing remarks at this tine.

M5. WLSON: | do have a nunber of rebutta

points and closing remarks. First, | would like to
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ask Ms. Francis to talk through the ventilation
systemas she is the director of construction.

M5. FRANCIS: Sure. Yeah, | know M.

Gol dstei n had brought up sone questions about, you
know, how this conpares to our building that we were
approved by this board |last nonth. They're very
different structures, so there was nore involved in
the odor mtigation of that building. Specifically
because it sits in a |low point and is surrounded by
a hi gher U shaped building. So, there were concerns
about the exhaust, you know, building up and bei ng
caught in that area. So that was the reason nore
for that.

This building is very different. W, you
know, worked with our engineers. W worked wth,
you know, the building departnent, and we have
figured out a way to go up the chase on the side of
the building to take it all the way up to the roof.

So much less of an inpact there and just, you know,
not the sane setup. It's just a very different
structure. Hopefully that helps clear that up a
little bit.

M5. WLSON: Thank you so nuch. So in
closing, I would say a | ot of the discussion in the

record fromthe ANC has been al nost phil osophi cal
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di scussion or a larger discussion on market trends,

| guess nore macro market trends and | ocal
preferences. W heard sone m xed opinions too, such
as the wing places don't belong there, and it

doesn't add variety. However, the wng place is

listed, | guess, in M. Meerpol's exhibit. Sone of
them include other restaurants, |ike a Chinese
restaurant, Jamaican restaurant. So I'll just note,

| didn't really understand this argunent that w ng
pl aces don't bel ong on Ceorgia Avenue.

W' ve di scussed sone of the nore nmacro
concerns in our presentation related to national
chai ns versus |ocal business and where this
particul ar property stands in terns of its inability
to make that | ocal business idea work. | heard the
ANC conm ssioner say it wasn't about the nonetary
contributions. That really was the opposite of what
was communi cated to us at the neeting. So, |
understand there is a sentinent that we nay be able
to continue discussions, but | would just note in
the record, we would not agree to any nonetary
contributions. That does seemto be one of the
sticking points. Now, obviously, there nay be other
concerns. |'mnot saying that. W do have robust

condi ti ons, though.
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In the presentation, we clearly show that
we work with DDOT already. They've agreed to nake
10-m nute delivery parking spaces on Ceorgi a.
That's directly from DDOI. They're the experts in
this matter. Even before we had that discussion,
they said the only inpacts would be mnor. So, that
shoul d avoi d concerns over taking up resident
par ki ng on Randol ph, which delivery drivers are not
are not legally allowed to use. Every applicable
standard here is net based on this record and on the
Ofice of Planning's findings. Every operational
concern the ANC raised is resolved through bindi ng
conditions. These are sticking conditions. This is
t he sane exact approach this board approved for the
sanme exact operator one nonth ago. The appli cant
agreed to every reasonable condition in both cases.
In that case, we had, you know, the benefit of ANC
and community support on timng here. W commt to
all of those sanme conditions that this board found
appropriate, and the ANC in that case had gone
through this process with a nunber of fast food
places. | think there was a Chipotle and a Taco
Bell on that sane street. So they're -- arguably,
you know, they have a |lot of expertise in this area.

And so those were strict conditions froman ANC
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who' s gone through this many tinmes before, and those
conditions were adopted. Wiere this ANC s concerns
fell outside of the scope of the application or were
extrenely restrictive or too restrictive, the
applicant has still tried to help and mtigate, for
exanpl e, through a condition connecting community
groups to avail able grant funding.

Again, a macro view on this: Qur firmis
representing Enerald Wngs and the owner as co-
applicants. Those interests are aligned. But if
this isn't approved, the owner and the conmunity, |
would think, ultimately do stand to | ose.

Cobviously, there's quite an investnent in this
process. The |lease for this doesn't start until

Cct ober 1st, at which point, if Wngstop doesn't
have the permits for this which can't be obtained
until a final order, which is a separate issue, the
agreenent term nates, and they no | onger have a

| ease. The owner has been trying to get this space
rented for three years. | have an email fromthe
owner | can submt on the record unsuccessfully.
And on ny presentation, there's a |ist of tenants.
There are 10 different tenants that didn't work out,
and it was not just because the rent's too high.

It's because this is a blank shell, and there has to
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be a buildout. For one reason or another, a |ot of
them being they also had to apply for BZA, and this
IS a sonetines contentious process, there hasn't
been any successful renting here. The owner coul d
be facing foreclosure because of it. So Wngstop
may not be everyone's preferred tenant, but they
neet the regulations, and this keeps the space alive
in an area wth a nunber of vacancies, an area that
Is clearly not doing well renting out these spaces,
and that was even attested to by the nenbers of the
community. | think a lot of the framng is, Let's
hold out for a better tenant, and this is not a
threat, it's just the reality of the situation.
There's no tenant B option right now for the

|l andlord. This is going to sit vacant if this
doesn't get approved and potentially go into
foreclosure. A lot of the argunents put forth by
the ANC s position alnost relate to a use vari ance,
sort of like, why do you need to have this here?
This is a special exception. It's a lower bar. But
given the history of vacancy and inability to find a
by-right use, it's alnost |ike we could nake that
har der case. But again, this is a speci al
excepti on.

Every operational issue raised has been
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addressed. No one needs to prove need, just that
the conditions are present to mtigate alleged
concerns. O course, the Board approved a W ngstop
| ast month with the sanme operator, owner, and
substantially simlar conditions. For these
reasons, we respectfully request that the Board
approve the application and woul d request that no
part of the decision be pushed past the August
recess for the reasons | stated above. Thank you.

CHAlI RPERSON POURCI AU:  Thank you so nuch.
W' ve heard a ot here today, and I'mglad that the
ANC and t he busi ness and nei ghbors were able to cone
forward and speak. | think even before they cane
on, we had expressed sone desire to have a nore
conci se and consolidated list for the comunity
agreenent, and | think sonme of those itens got
better defined with their participation. | don't
have any nore questions or thoughts other than that.

It's been a very full hearing, but | would
like to hear and see if any Board nenbers have any
ot her final coments or questions.

COMWM SSIONER M LLER:  Well, | would like to
t hank everybody for their participation here today.

| largely do agree with the applicant's counsel's

comments in their closing. | think it would be
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good, as you've said, Madam Chair and the Vice
Chair, is that to have a specific list of those very
specific conditions in our record before we vote.
"1l just say this is gratuitously, you know, if the
W ngs place can't |ocate on CGeorgia Avenue, | think
ny nei ghbors in my ANC in 3C, would wel cone you in
on Connecticut Avenue or Ceveland Park where we
have a | ot of vacancies and don't have an over
concentration of wings places. So maybe that coul d
be your plan B.

VI CE CHAIR GOLDSTEIN: | thank you for your
presentation and the |atest points. You know, ny
hope had been that you would submt a full list of
the conditions, and we'd allow the ANC to respond to
that list. And potentially one can hope, but maybe
this isn't likely, that they may say, wow, these are
far nore robust than even an earlier version of
t hese conditions, and maybe, just nmaybe there's nore
common ground, although it may not be ultimately
what they want.

| hear fromyou that there's a real timng
aspect to this, which is alittle bit unfortunate as
one nore hearing date before the August recess. Are
you stating that this cannot wait until after

August ?
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M5. WLSON: Yes. It really does create a
massi ve i npact because we are |ooking at a full
order at this point, and the tineline is already
tight. So, if this is delayed to even the first
date in Septenber, we're only a nonth out fromthat
deadline where the |ease termnates. | do think if
this were voted on -- as of now, it's going to be an
extrenely tight tineline no matter what. But if
this is voted on next week and we can submt the
conditions right now, |I'msure nmy adm n has probably
already submtted them just trying to get ahead of
this issue so we can submt themtoday. But yes, if
there's not a vote next week, | nean, this falls
apart unfortunately. Next week, if there's a vote
either way, at least there will be sonme novenent
forward

VI CE CHAI R GOLDSTEIN:  Okay. Thank you.

CHAI RPERSON POURCI AU:  Ms. Lindsjo, did you
have any additional coments or questions?

MEMBER LINDSJO. Not at this tine. Thank

you.
CHAI RPERSON POURCI AU:  Ckay. | think that
we have heard a lot of -- well, | know we've heard a
| ot of testinony. | think the Board is ready to
deliberate. 1'Il one nore tine, thank everyone for
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their participation today and ask that we close the
hearing and the record and excuse the w tnesses.

MR. WARBURTON: May | make a request that
the record not be closed for naybe one day? Just
because | would like to be able to respond to
what ever the applicant had presented today since |
was not able to ask questions during the hearing.
would like to be able to just perhaps submt one
nore thing tonight as nmy formof response. Wuld
t hat be al | owabl e?

VI CE CHAI R GOLDSTEIN.  Maybe we can
del i berate on that, Madam Chair

CHAI RPERSON POURCI AU.  Ckay. All right.
Thank you, Vice Chair. W wll deliberate on that.

MR. WARBURTON:. Thank you.

CHAI RPERSON POURCI AU: Thank you, M.
Warburton. Gkay. | believe the record is closed.
| think there is significant docunentation that
needs to be presented. There were substanti al
docunents in the record, but | was not clear on who
had presented those. | think, Vice Chair ol dstein,
wi th your questions, it added sone clarity that
there were couple versions of things subnmtted by
the applicant and not by the ANC itself.

| am concerned about rushing this too nuch,
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you know, as timng can be unfortunate. But | don't
t hi nk we can change our process because of that.

You know, we've been saddled with a lot of timng

I ssues that have been caused, you know, by this
board as well as by other things. |'mnot as
concerned about the tine as maybe others mght be in
order to give this the tine that it needs to be
properly vetted. Because of the urgency of tinme, we
di d not postpone this case today.

And, luckily, the ANC comm ssioner found a
way to, even though it, you know, seened |ike
sonmewhat of a hardship, but he went out of his way
to be here. | think the last thing | want to say at
this point is just that many of the itens that |
hear the ANC and t he opponents present on the
record, unfortunately, are beyond our purview  And
so | am al so concerned about how those requests w ||
play out in their deliberations. But, you know, |
feel that they should be given tine to deliberate
again on a list that m ght be nore clear and
conprehensive. | feel initially, before the
comm ssi oner asked for the record to remai n open,
felt like | wanted to nove this to a decision
hearing for a decision. | felt |like that should

happen i n Septenber because next week is already
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pretty full, and that would be a very quick

turnaround for such an extensive anount of

I nformation to be coll aborated upon. So that's what
I"mthinking. Oher thoughts?

VICE CHAIR GOLDSTEIN:  Well, | think, you
know, ideally we'd have nore tinme. |'mjust taking
the applicant's statement as true that they are
under tinme pressure. One, just a thought
experinment, | nmean, what if we said we'd set it for
a deci sion next week? The applicant is given a date
tonorrow, let's say by close of business, to get
that list of conditions and address any itenms. Then
we leave it open to the ANC representative to react
to it by a certain date prior to next week's
hearing. Not ideal. And if we do not feel
satisfied with howit turns out, we don't have to
decide it next week for whatever reason we don't
feel satisfied. Maybe we will feel satisfied that
It's been properly discussed that's one path. |
think that yeah, I'd love to just talk to you a
little bit nore potentially about what our options
are.

COW SSIONER M LLER: | think that's a good
suggestion, Vice Chair, as you usually do provide.

So | appreciate that option.
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M5. MEHLERT: If | may interrupt, | just
wanted to note that the applicant did submt that
list of conditions just now.

COW SSIONER M LLER:  Oh. | didn't know
that. Ckay.

M5. MEHLERT: That is in the record. [|I'm
not sure if there was additional information that
t he Board want ed.

COW SSI ONER M LLER: Wl |, we obviously
haven't had tine to read them but --

VICE CHAIR GOLDSTEIN. Well, | think that's
a start. W can certainly discuss whether there's
any additional itens we want. But | wonder if now
we could give the ANC representative, or if we want
to open it up further, we can, a date to react to it
and put a filing in, if they so desire. Then we can
see where we | and next Wednesday.

CHAI RPERSON POURCI AU:  Yes. | nean, |
think we could ask the ANC to respond, you know, by
Friday, | think maybe Monday at the latest. So we
woul d have it in advance of our closed session to
review what's on the agenda for Wednesday. M.

Mehl ert, do you have any schedul ing concerns about
t hat ?
M5. MEHLERT: No, | nean, you can certainly
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request that the ANC s response cone in by COB next
Monday or just next Monday. Again, if there was
anything el se that that you wanted fromthe
applicant, you could ask them-- they could submt
that by tonorrow. So it's up to the Board, but
yeah.

CHAI RPERSON POURCI AU:  |s there any thought
about -- which | really don't want to do -- but
about reopening the record and having the hearing as
a continuance? (kay, just thought I'd put it out
there. Thank you. Thank you.

VI CE CHAIR GOLDSTEIN:  Yeah. And | also
woul dn't want to preclude the applicant engagi ng
nore directly with the ANC representative if there
could be some benefit in -- they've submtted their
conditions today, we're asking the ANC, and if we
want to open it up further, you know, others to be
able to submt if we want, but | wouldn't want to
preclude the applicant fromal so engaging the ANC
representative and see if there's any additional
conmon ground that can be reached. [1'd love to
| eave the record open for that as well.

CHAI RPERSON POURCI AU:  Yes. Al right, |
think we have a decision. M. Lindsjo, what do you

t hi nk?
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MEMBER LI NDSJO  That seens |i ke a good
st ep.

CHAI RPERSON POURCI AU: Geat. Al right,
so we wll nove this to a decision neeting next week
wth the request that we have received a foll ow up
conci se conmmunity agreenent proposal fromthe
applicant. Hopefully, it takes into account the
list of itens of concern, which I'mgoing to state
as | heard them drop off/pick up, a clearer
definition or mtigation of hardship, trash from
wal kouts, litter and rodents, loitering and public
safety, over-concentration, odor, snells, and
ventilation, closing time. Those are all the things
| had listed that | heard fromthe ANC and the
opposi tion.

VICE CHAIR GOLDSTEIN:.  And | think that the
applicant's list of conditions is even |onger on
some other topics, such as the length of tinme for an
order and the like. So I think you're absolutely
right, Madam Chair. W'IlI|l ask the applicant for a
very robust set of conditions, and if the |ist
t hey' ve submtted isn't as robust as it should be
gi ven sone of the additional points you've raised,

t hey can supplenent it.

COMW SSI ONER M LLER: | don't know if you
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mentioned this, but the, | think, the opposition did
mention the whol e delivery, pickup, traffic --

CHAI RPERSON POURCI AU:  Yeah.

COW SSI ONER M LLER:  -- inpact. Even
t hough we have a DDOT no objection.

CHAI RPERSON POURCI AU.  Yeabh.

COW SSI ONER M LLER:  Letter or record, but
if they could just respond to that as well.

COW SSI ONER M LLER:  Again, | think they
have that in the record, but just --

CHAI RPERSON POURCI AU:  Very good. | have
that. Thank you. And | did not list the itens that
| felt were beyond our purview, so we'll see how
that plays out as well. | guess, you know, that is
a negotiating point if the ANC wants to include
those itens. | do have a question about the drop-
of f/ pi ckup. The applicant said they had net with
DDOT, and they tal ked about changing the use of the
curb space. |s that something we can condition on
this application?

COMW SSI ONER M LLER: | think we can. |
know t here's been di sagreenent anongst ne and ot her
BZA Board nenbers in the past about that issue,
about conditioning on DDOT condition, but | think we

can.
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CHAI RPERSON POURCI AU:  Yeah. Al right. |

think we're done with that application for now.

M5. MEHLERT: So just to -- just to —

CHAI RPERSON POURCI AU: | just want to —

M5. MEHLERT: Oh, sorry.

CHAI RPERSON POURCI AU:  -- nake sure that
you understood the dates and -- and the |ike, M.

Mehlert, if you want to recap.

M5. MEHLERT: | was --

CHAI RPERSON POURCI AU:.  Yeah.

M5. MEHLERT: -- yeah, | was going to just
ki nd of recap and just since it sounds |ike you want
to give the applicant nmaybe an additi onal
opportunity to submt other supplenental things,
maybe | was goi ng to suggest by tonorrow, have the
appl i cants submt whatever they want to submt by
tonmorrow, and then the ANC s response to that due
by, again, next Monday, and then cone back for a
deci si on on Wednesday.

CHAI RPERSON POURCI AU:  Yes, that sounds
perfect. Thank you, Madam Secretary. 1'd like to
take a five-mnute break, and we've got two nore
cases. |'mhoping we can plow through those. All
righty. 1'll see you all back here -- well, let's

just say at 5:00. Thank you.
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(Wher eupon, the above-entitled matter went
off the record at 4:55 p.m and resuned at 5:00
p.m)

CHAI RPERSON POURCI AU: Al right, we've got
two nore cases. The next one is Nunber 21463. Ms.
Mehlert, would you please read it into the record?

M5. MEHLERT: Yes. Next is Application
Nunmber 21463 of Adam Fi nkel and Megan Crowe. As
amended, this is a self-certified application
pursuant to Subtitle X, Section 901.2 for special
exceptions under Subtitle E, Section 207.5 to allow
the rear wall of a row building to extend farther
than 10 feet beyond the farthest rear wall of any
adj oining principal residential building on any
adj acent property, and under Subtitle E, Section
204.4 to allow renoval or significant alteration of
a rooftop architectural elenent original to a
principal building. This is for a newthird story
and three-story rear addition on an existing two-
story attached principal dwelling. It's located in
the RF-1 zone at 443 17th Street Sout heast, Square
1090, Lot 42.

240

CHAI RPERSON POURCI AU:  Thank you. | see we

have the agent, M. Gordon, here and |I'm hopi ng we

can begin. Do you have a presentation for us, M.
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Gor don?

MR GORDON: | do indeed. | believe | sent
that to M. Young.

CHAl RPERSON POURCI AU:  Yes. M. Young, if
you can load it up. You can proceed at any tine.
Thank you.

MR. GORDON: Ckay, thank you. Good evening
to you all. M nane is Damarr Gordon. | am
representing Busar and our clients Adam Fi nkel and
Megan Crowe, who are the homeowners at 443 17th
Street, SE, which is an existing two-story row hone
that's attached on both sides and we are proposing a
project with the scope of work of an interior
renodel as well as a third story addition and a rear
yard addition.

Specifically, we are pursuing tw speci al
exceptions. The first being an exception to
Subtitle E Section 204.1 due to our desire to renove
the existing rooftop elenment, which in this case is
a cornice. And also a special exception to Subtitle
E, Section 207.5, which is due to our desire to
extend the rear yard addition back 16 feet, which is
6 feet over the allowable 10 feet. W' ve already
presented this project to the ANC and the Capitol

Hi |l Restoration Society and they have both approved
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our project and our pursuance of these speci al

exceptions. W've also received a letter fromthe

Ofice of Planning that al so approved this project.
Lastly, we've also received two support letters

from both adj acent neighbors to the property in

support of our pursuance of these speci al

excepti ons.

To get started, | will start with sone site
photos, the first three of which pertain to the
first special exception for the renoval of the
cornice and the rest which pertain to the rear yard
addition. | think we can zoominto these specific
pictures as | talk about them [|'massumng we're
in sone sort of like a full display node. Ckay.
Awesone. In this first photo, you can see the
exi sting facade of our proposed property, and you
can see the existing cornice condition. CQur
property is in the mddle. It's the lighter brick
buil ding. And you can see the existing cornice that
we are proposing to renove. You can also see that
on either side of the property, the adjacent
buildings -- so to the south and to the north, which
in this case are the buildings to the left and to
the right -- they do not share that sane cornice

condition. W wll explore that nore in photo

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com


https://nealrgross.com/

© 00 N oo o b~ W DN PP

N D N N MDD P P P PP PP PP kPP
o A W N P O © 00 N O O b W N B+, O

243

nunber 2. Photo nunber 2, this is looking to the
| eft of the house, which is to the south of the
bl ock. So our existing house is seen in the sort of
white brick that is the rightnost building in this
phot o. | f you | ook further down the bl ock, you can
see sonme uniformty with the cornice conditions in
the row honmes. There are four of them but that
uniformty is broken by the adjacent house to our
subj ect property, which is that house that has that
purplish siding that goes directly up to the roof
and has no prom nent cornice condition to speak of,
whi ch creates the start of the disharnony on this
bl ock. Can we scroll down to the third photo?

Ckay, continuing on that thene of the
di sharnmony of the block. Now we are |ooking to the
right of the existing house, so up north up the
bl ock. There you can see that there are sone three-
story buildings that are nade of brick and feature
conpletely different cornice types and al so have
sone differentiations as far as the verticality of
the rooftop elenments. Having said all of this, we
don't think that renoving the cornice of the
exi sting property will result in any significant
changes to the harnony or rhythm or character of the

bl ock, as there is not a high level of uniformty to
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begin with due to the variety of rooftop el enents
and buil ding types that exist on this bl ock.

Now we can go to the next photo, photo 4,
which is in the rear yard. Again, this pertains to
t he second special exception that we are seeking to
extend the rear yard addition that we're proposing
16 feet into the rear yard. So it's 6 feet nore
than what is allowed. |In this photo, you can see
the existing property, which is that white row hone
with the white siding and you can see that it is
flush with the property to the south, which is the
property to the right in this photo. W are
proposing to go 16 feet fromthe face of this
property into the rear yard. W can go to the next
page.

Ckay, so now in photo 3 in the top left,
you can see the existing property to the north of
our subject property. This property is already
extended 10 feet into the rear, so it is 10 feet
fromthe face of our property. And so we are
proposing to go 6 feet past this property, so 16
feet in total and 6 feet past the existing property
to the north, which is that brown brick building to
the left of our property in photo nunber 3. Photo

nunber 4 is just another photo of the existing
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conditions in the rear yard.

Photo nunber 5 is significant because this
Is the photo |ooking into the rear yard, so you can
see how big the ot is. So even with our proposal
to extend the rear yard 16 feet into the rear of the
property, we are only increasing our |ot occupancy
from36 percent to 50 percent. So still well bel ow
the 60 percent mark that we are allowed in an RF-1
zone. W can go to the next slide.

Now, |I'll get into sone of the
architectural plans and sections and el evati ons.
And again, even wth the 16-foot proposal we are
still well below the 60 percent mark at only 50
percent | ot occupancy. You can go to the next
slide. GCkay. Here is a site plan just show ng the
proposed rear yard and third story edition in
context to the rest of the block. You can go to the
next slide, please.

Here's the floor plan of the first |evel.
| f you ook to the rear which is plan left in this
case, you can see the setback in context to the
adj acent building. You see that rear yard addition
that's going 16 feet past that southern property and
then 6 feet past that northern property. And you

can just see the extent of the interior renpdel that
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I's proposed. Next slide, please. Here, nore of the
sane. You can see the footprint of the rear
addition, so 16 feet past that southern property and
6 feet past the northern property, and the extent of
t he bedroons on the second floor. Next slide,
pl ease.
Here is the newthird story edition which
consists of the primary suite and a rear yard deck.
Next slide, please. This is the roof plan with the
roof slopes. Next slide, please. Here are the
proposed el evations. Here you can see the east
el evation with the renoval of the cornice that was
at what is now level 3 and the addition of a new
cornice at the new rooftop level, which is now 10
feet above where it used to be. Then also you can
see the west el evation which has the facade of the
proposed rear yard addition. Next slide, please.
Here we have the south el evation, and you
can see the extent of the rear yard addition, so 16
feet past the southern elevation as well as the
third story edition above. Next slide, please.
Here we have the north elevation, so it's 6 feet
past that existing row honme, and you can see the
extent of the third story edition here as well.

Next slide, please.
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Here's a section show ng the extent of the
interior renodel as well as the extent of the
proposed additions. Next slide, please. Here's a
section just cut the other way show ng the extent of
the interior renodel. Next slide, please. This is
just the denolition work that is proposed. Next
slide, please.

W did sonme sun studies. W took these at
both the summer and winter solstice at 9:00 a.m, at
noon, and at 3:00 p.m W conpared the matter of
right, so that's what's seen on the left. So that
IS just going back the allowed 10 feet which matches
the property to the north. W conpared that to the
proposed 16 feet rear yard edition, which is the
I mage that can be seen to the right of this inage.
And so at 9:00 a.m during the sumer solstice,
there's no additional shadows to the adjacent
properties. Next slide, please. W did the sane
thing for noon, and at noon, you can see there's
only a slight bit of solar increase as delineated by
that red shadow box that you can see in the proposed
side of this exhibit. Next slide, please. At 3:00
p.m, sanme deal, a very tiny bit of shadow increase
seen on the northern property. Next slide, please.

Then we have the winter solstice. This is the
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W nter solstice at 9:00 a.m, and as you can see,
there's no additional shadows to the adjacent
property. Next slide, please. Here we have the
sumer sol stice at noon, and the shadow i ncrease can
be seen on the northern property as delineated by
that red shadow figure on the proposed side of the
exhibit. Next slide, please. Then at 3:00 p.m,
there's no additional shadows to the adjacent
property. Next slide, please. Lastly, we have sone
3D i mages of the proposed design. Here in the first
I mge, you can see the renoval of that existing
cornice that was on that second story line and the
new cornice that is at that new rooftop. And then
on the second i nage, you can see the elevation of
the proposed rear yard addition. Then in inmages 3
and 4, you can see an aerial view of the proposed
rear yard addition in context to the existing row
homes that are adjacent. | think we went back to
the first floor plan sonmehow. Ckay, there we go.
And this is the last slide anyway. That is all |
have. Thank you for your tinme, and |'d be happy to
answer any questions that you may have.

CHAlI RPERSON POURCI AU:  Thank you for a
cl ear, concise presentation. W appreciate M.

Gordon at this late hour. Are there any questions
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fromthe Board nenbers? |'lIl ask Vice Chair
Gol dstein to go first, please.

VI CE CHAI R GOLDSTEIN:  Thank you very much

Kind of two areas of questions. The first: [|I'm

really pleased to see that your nei ghbor,
particularly both nei ghbors but the neighbor to the
south, put in a letter of support. |'m guessing you
al |l have been in communi cations about this. | feel
| i ke al t hough the shadow study didn't seemto reveal
it, | feel like the massing of this project could be
nore inpactful to the neighbor to the south just
visual ly. That neighbor has put in a letter of
support, so |I'm guessing you all have had sonme good
relations in exploring this project together?

MR. GORDON: Yep, that's correct. The
honeowners have been in frequent conmunication with
bot h nei ghbors. The nei ghbor on the south did
support a -- did submt a letter of support. She
di d have one sort of like a stipulation, which is
that she wanted sone sort of a contingency plan just
for the construction as far as protecting her
property shoul d anythi ng be danaged, which is just a
sort of general construction area of expertise and
not so nuch BZA. But we are taking that very

seriously, and we plan to work with her very closely
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once construction gets started. W'II|l do our

absol ute best to not inconveni ence her, and

obviously we'l|l ease any concerns that she may have
once construction starts.

VI CE CHAI R GOLDSTEI N:  And the nei ghbor to
the north, |I didn't see -- | don't recall any
addi tional stipulations. They were just supportive
of the project as presented. |Is that right?

MR. GORDON: They were indeed. They both
sent. There are two honeowners to the north, and
they both sent in letters of support.

VICE CHAIR GOLDSTEIN:. G eat. The Ofice
of Planning and I think the Capitol H Il Restoration
Society kind of raised this false cornice idea, and
| surmse that you all are not interested in that --
that you feel like the cornice at the top should be
where the cornice is. Can you explain? | nean,
both of them have recomended it, so |'mjust Kkind
of curious why that is not sonething you want to do.

MR, GORDON: Well, | think the Ofice of
Pl anning, and | could be wong, but when | read the
OP review, they suggested that they wanted to see a
cornice at the new roof peak -

VICE CHAIR GOLDSTEIN: Ch, | think you're
right.
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MR, GORDON: -- in order to nmaintain
consi stency -

VI CE CHAI R GOLDSTEI N:  Yep.

MR, GORDON: -- with the general character
of the house. So, that was sonething that we
expl ored and, you know, we talked to the honeowners
and al so the construction managers that will be
constructing this project about the idea, and they
felt that it was an undue econom c cost for the
owners, especially considering that the block is not
the nost uniformas shown in the site photos.
There's a wide variety of rooftop elenments. | think
it'd be one thing if there was a consistent sort of
| anguage t hroughout the entire block, but with this
particul ar bl ock, there's already so nuch variety
that we don't think that a fal se cornice where the
exi sting cornice used to be would be all that
necessary.

VI CE CHAI R GOLDSTEI N:.  And you have
i ntroduced a new cornice at the roof peak, which is
consistent with the Ofice of Planning s suggestion.

s that right?

MR. GORDON: Correct. Correct. There's a

new corni ce --

VI CE CHAI R GOLDSTEIN:  Ckay.
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MR. GORDON: -- at the roof peak on the new
third | evel

VI CE CHAI R GOLDSTEIN:  Okay. Thank you.
Those are all the questions | have for now.

MR. GORDON:  Thank you.

CHAI RPERSON POURCI AU.  Thank you. Board
Menmber Lindsjo, any questions or conments?

MEMBER LI NDSJO  Yes. Thank you. The only
thing I just wanted you to go over if you could, how
many feet is off from both neighbors. | couldn't
see that in any of the elevation.

MR. GORDON:  You nean the rear yard
set back?

MEMBER LI NDSJO  Yeah. So |ike, because
fromthe --

MR GORDON:  Yeah, so -

MEMBER LI NDSJO  -- neighbors to the south,
you're jutting out.

MR GORDON:  Mmhnmm  Yeah, so --

MEMBER LI NDSJO  Yeah.

MR GORDON: -- those were shown in the
floor plans as well as sone of the elevations. |
don't know if we can pull those back up, but 1'd be
glad to show you. Maybe we can't pull them up.

CHAI RPERSON POURCI AU: M. Young, can you
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MR GORDON: If we could just go back to
any of the floor plans or the elevations. Actually,
the floor plans mght be a bit better. Any of the
fl oor plans would work. So back a few nore.

Per haps the page, nmaybe page -- maybe 9 or 8 or 7 or
6. | think it's going to be 6 is the one | want.
Can we go back one nore? kay, here we go. So in
this floor plan, you can see the setback that we
were proposing fromthe existing adjacent
properties. So if you |look at the bottom of the

pl an, you can see that 16-foot di nension marker, so
that the new face of the rear yard addition wll be
16 feet fromthe face of the existing adjacent
property to the south and then 6 feet fromthe face
of the existing adjacent property to the north.

VI CE CHAIR GOLDSTEIN:  And that's the
second floor that's being represented here? |Is that
right?

MR GORDON: Yes, this is the second fl oor
pl an.

VI CE CHAI R GOLDSTEIN:  And the third floor
isalittle bit different. |Is that --

MR GORDON: It's alittle different, yeah

The third floor plan is the next floor plan. So if

Neal R. Gross and Co., Inc.
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you go to nunber 7 in the file. Yes, so this is the
next floor, the third floor. This is the brand-new
third story addition, and this is where the prinmary
suite is as well as a rear yard deck.

CHAI RPERSON POURCI AU:  Thank you.

MR. GORDON:  You're wel cone.

CHAI RPERSON POURCI AU:  Thank you.

Comm ssioner MIler, any questions for the applicant
or agent?

COMM SSI ONER M LLER: | have no questions
or comrents. Thank you.

CHAI RPERSON POURCI AU.  Ckay, thank you. |
think we'd like to hear the Ofice of Planning
report at this tine.

COW SSIONER M LLER: It | ooks Iike Vice
Chair Col dstein has sonething to say.

CHAI RPERSON POURCI AU:  On.

VICE CHAIR GOLDSTEIN: |I'"mso sorry. |
just saw ny notes, a reference to a | ate subm ssion
by the applicant that was not submtted within 30
days of the notion to waive for issues of
tinmeliness. | have no objection to us waiving it.
| saw that in ny notes, sonething that we should
remar k upon.

CHAlI RPERSON POURCI AU:  Thank you for that,
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Vice Chair. W'd like to hear fromthe Ofice of
Pl anning now. M. Mtchum are you avail able?

MR MTCHUM Yes, | am Sorry, | don't
know what's going on with ny canera. Let's see.
Switch share. Okay, there we go. Al right. Good
af ternoon, Madane Chair, nenbers of the Board. M
name is Joshua Mtchumwith the Ofice of Planning.

W want to reiterate that we are in support of the
subj ect application and are willing to rest on our
staff report in the record. And also, | just want
to clarify just to confirm Vice Chair Col dstein,
that we did update our recomendation to
recomendi ng the cornice on the new spec. So that
IS consistent and correct with our recommendati on.

CHAI RPERSON POURCI AU:  Excellent. Any --

MR MTCHUM And -

CHAI RPERSON POURCI AU:  Go ahead. Sorry.

MR MTCHUM OCh, no, | was going to say,
and that concludes ny report. Thank you very nuch.

CHAI RPERSON POURCI AU: Okay. Thank you.
Any questions from Board nmenbers for OP? No? Ckay.

Thank you again, M. Mtchum W wll go on to
there are no ot her governnment agencies to report.
The ANC i s not present, | do not believe. No, no

ANC. There were no parties or individuals signed up
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I n support or in opposition. Wth that, 1'd like to
ask the applicant if they would |like to give us any
cl osi ng renarks.

MR. GORDON:  No closing remarks from ne.
But thank you all for your tine.

CHAI RPERSON POURCI AU:  Any addi ti onal
guestions for the applicant?

COMWM SSI ONER M LLER:  No, but | woul d just
comrent that even though ANC 7D, is not here, we do
have their letter in unani nous support, | believe,
at Exhibit No. 35 for this application.

CHAI RPERSON POURCI AU:  Thank you for
putting that in the record. Wth that, | believe
the Board is ready to deliberate. W wll close the
hearing and the record. Thank you for your
participation fromboth M. Gordon and Ofice of
Pl anning, and we will proceed to deliberate and
di scuss the case. Cut himoff right as he was
tal king, but that's okay. Al right, this one | ooks
pretty good. Everything seens in place. Good
comments fromthe ANC and from OP. Good
presentation. Lots of good support and
col | aboration. Any other conmments on this
application? So, if there's nothing else, | think

"Il enter a notion to approve Application No. 21463
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as read by the secretary. |s there a second?

MEMBER LINDSJO | second it.

CHAI RPERSON POURCI AU:  Madam Secretary,
woul d you call the vote, please?

M5. MEHLERT: Please respond to the Chair's
notion to approve the application. Chair Pourciau?

CHAI RPERSON POURCI AU:  Yes.

M5. MEHLERT: Vice Chair Col dstein?

VI CE CHAI R GOLDSTEI N:  VYes.

M5. MEHLERT: Board Menber Lindsjo?

MEMBER LI NDSJO.  Yes.

M5. MEHLERT: And Conmm ssioner MIler?

COW SSI ONER M LLER:  Yes.

M5. MEHLERT: Staff will record the vote as
four to zero to one to approve Application Nunmber
21463 on the notion made by Chair Pourciau and
seconded by Board Menber Lindsjo.

CHAI RPERSON POURCI AU:  And woul d you read
our |ast case into the record, nunber 21465?

M5. MEHLERT: The |ast case is Application
Nunmber 21465 of Jesse and Kristen Connell. As
amended, this is a self-certified application
pursuant to Subtitle X, Section 901.2 for a speci al
exception under Subtitle E, Section 5201 fromthe

side yard requirenments of Subtitle E, Section 208.5.
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This is for a two-story rear addition to an

exi sting two-story sem -detached principal dwelling
and a new two-story accessory structure in the rear
yard to be used as a second principal dwelling.
Property is located in the RF-1 zone at 1724 Potonac
Avenue SE, Square 1102, Lot 92.

CHAlI RPERSON POURCI AU:  Thank you. | think
that Ms. Wlson is a Board nenber because | feel
| i ke she's been with us here all day. Thank you for
your patience.

VI CE CHAI R GOLDSTEIN:. She's going to need
t he August recess nore than us, it seens.

CHAI RPERSON POURCI AU:  Yes.

M5. WLSON: Yes. |I'mlooking forward to
it. And | will try to make this quick because the
case is pretty straightforward, and |'m sure
everybody, including ne, is sick of hearing ne talk
t oday.

CHAI RPERSON POURCI AU.  Thank you, Ms.

Wl son. Please proceed.
M5. WLSON: Wbnderful. Thank you so nuch.
For the record, ny nane is Alex Wlson from
Sull'ivan and Barros. | amhere with the honeowner,
Jesse Connell. He and his wife, Kristen, are the

honeowners of this house at 1724 Pot omac Avenue SE.
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The property is located in the RF-1 zone.

The applicant is requesting speci al
exception relief to elimnate an existing non-
conform ng side yard pursuant to Subtitle E Section
208.5. And we saved the best for |ast here because
we have everyone supporting, we have the Ofice of
Pl anni ng recomrendi ng approval. ANC 7D voted
unani nously to support. The Capitol Hill
Restoration Society is supporting, and both adjacent
nei ghbors have submtted |letters of support.

Next slide, please. Thank you. The
princi pal building has two stories used as a single
famly dwelling. The project consists of a rear
addition to that principal dwelling, and that rear
addition wll also be extending the building and
closing the side yard. Then there's a new accessory
building at the rear of the lot, and that wll be
used as a second principal dwelling unit, which is
permtted as a matter of right. The relief relates
to the rear addition. As |I noted, we are
el imnating an existing non-conform ng side yard
t here.

Just for sone background, because we're
goi ng to show photos of the conpleted project, this

isn't really part of the special exception test, but
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the owners obtained a building permt fromDOB to do
this exact project, and the construction was nearly
conplete by the tinme that DOB cane back to the
Connell’s and said their permt was determned to
have been issued in error by DOB. So DOB told them
they'll allow the owners to cl ose out the project
and resolve the issue if they apply for special
exception relief. W didn't feel that it would be
particularly risky to do so, so this is the path
we' ve taken instead of applying for an appeal or
anything like that. It is a mnor anmount of relief.

For better or worse, we actually have
phot os of the project that we are requesting to have
approved that does hel p denonstrate what is being
request ed.

Next slide, please. Thank you. As I
nmenti oned, we have broad support. Next slide,
please. This is the site plan. That arrow is
pointing to the |l ocation of where the side yard is
being closed. As you can see, this |ot and the lots
adj acent to the right begin to angle away fromthe
street. And what's unique and interesting about
this property is that it has sonme frontage on E
Street as well, where it turns into Potonac Avenue.

So, the front of this lot is extrenely w de, and
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the building sits at an angle on its lot. This is

the RF zone, which is a rowhouse zone, and the

original house was the only sem -detached house. As
you can see in the site plan on the right where the
red rectangle is located, that's the part that's

being infilled. That w de open area to the left of

t he house will remnain.

Next slide, please. This is the before and
after really denonstrating what the primary change
Is fromthe front. That yard remai ns open, and the
only visible change fromthe front is closing that
gap between the buildings and creating a rowhouse in
a rowhouse nei ghborhood. There are al so sone w ndow
wel | s added to the side yard, but those are
permtted by right.

Next slide, please. This shows the before
wth a straight-on view Next slide, please. This
shows the after with a straight-on view So, from
this angle there are no visible changes. Next
slide, please. This is the rear prior to any
construction. The addition is located in
approximately the | ocation of the deck, and the
depth itself is permtted by right. It's not
agai nst the 10-foot rule or anything like that. And

so the relief is just to extend the new addition, a
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two-story addition, to the shared lot [ine on the

right just as the nei ghbors have done. And again,

bot h nei ghbors support.

Next slide, please. This is the end result
facing the rear of the building, a nodest addition.

Next slide, please. This shows another angl e of
the conpleted addition. As you can see, it
m nimal |y extends beyond the adjacent nei ghbors.
Those regul ations are net, and the new accessory
building is conparable to the accessory building on
t he adjacent property. Next slide, please. Another
view. Next slide, please. This is the internal
view facing the accessory building and the all ey.
Next slide, please. Thank you.

Next slide, please. |In terns of neeting
the criteria for approval, the front facade and
streetscape renmai n nostly unchanged, and the
proposal is conpatible with the surroundi ng
residential devel opnent. There wll be no undue
I npacts to neighbors as the existing side yard is
already narrow at two feet, one inch, and the
addition extends to the lot Iine only along a
limted interior portion. The building maintains
approximately 19.5 feet of open setback along the

front of the property, and there is no materi al
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reduction of rear yard depth.

On privacy, there are no new wi hdows or
bal conies that would create direct views into
nei ghboring dwellings. The property and project is
oriented towards the rear and the alley, and it
mai ntai ns that same privacy that currently exists
bet ween the properties on the block. On visual
character, there are no material alterations or
changes proposed to the front facade, and the
buil ding wil|l appear substantially unchanged from
Pot omac Avenue. The rear addition is consistent in
scal e and nmassing with nearby rear additions and
accessory structures.

Next slide, please. These are the
el evations. Next slide, please. Thank you. Next
slide, please. Thought it would be hel pful again to
show the site plan now that the photos have been
shown. Next slide, please. Again the side-by-side
conpari son of the before and after on the
potentially greatest inpact, denonstrating that the
proposed relief neets the criteria and this wll
all ow t he honmeowners to close out the project and
I ssues with DOB as DOB reversed its permt issuance.

I n conclusion, the requested relief

satisfies the special exception criteria. The
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O fice of Planning recomends approval. The
application has the unani nous support of ANC 7D.
Bot h adj acent nei ghbors support and the Capitol Hill
Restoration Society supports, and the applicant
respectfully requests that the Board grant the
relief requested, and we are happy to answer any
questions. Thank you.

CHAI RPERSON POURCI AU:  Thank you. Vice
Chair CGol dstein, do you have questions for the
appl i cant ?

VI CE CHAI R GOLDSTEIN. Just a coupl e.
Thank you very nuch for the presentation. | am al so
very heartened to see all the support that's out
there. |It's encouraging. | do want to ask, what
precipitated the stop work order? | just don't
under stand how the project got that conplete before
this zoning issue was identified. Can you help ne
under stand this?

M5. WLSON: | don't know. |'ve had
projects that are, like, fully conplete that are at
the period where they're supposed to be issued a C
of O and then DOB cones back, M partner, Mrty
Sul I'i van, pursued those projects. | can't think of
t he addresses off the top of ny head, but it does
happen.
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VI CE CHAIR GOLDSTEI N: Ckay. Usually you
woul d think this would be like a wall check tine or
sonething like that. Not quite where it got to.

Can you talk a little bit about the revised relief?
| saw —

M5. WLSON:  Yes.

VI CE CHAIR GOLDSTEIN:  -- there was, |
t hi nk, perhaps sone m sunderstandi ng of whether it
was a conformng side yard or it wasn't a conform ng
side yard, which may have precipitated sone of the
change and then also sone relief related to the
accessory building that went away. Could you j ust
di scuss that briefly?

M5. WLSON: Yes, absolutely. Thank you
for raising both those points. The first one for
the side yard: DOB initially nentioned relief would
be needed for a conform ng side yard, but we were
appreciative that the Ofice of Planning pointed out
that this is in fact a non-conform ng existing side
yard, and so the section we needed was 208.5, not
208.4. So, we updated that in the record to have
that conplete. And then the other question, oh,
for the accessory building, originally there was a
provi sion before the nost recent changes, and |

don't know which text anmendnent it was, probably the
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omi bus, where originally if you were constructing
an accessory building, it needed to be in existence
for five years before you could |ocate a principal
dwel ling unit in the accessory structure. And that
recently changed with the adoption of, | believe,
t he ommi bus text anmendnent, so we were able to

renove that relief.

VI CE CHAIR GOLDSTEIN:  I'm not sure that
went away, and | just would -- |I'mjust |ooking at
the OZ version, and | still see that provision in

there, and that's been --

M5. WLSON. Ckay, let ne --

VI CE CHAI R GOLDSTEIN:  -- updated post
ommi bus.

M5. WLSON: Ckay. Let nme |look at the
official zoning regulations, | guess, for that,

because obvi ously we would want that on the record.
W needed to still seek that. But that's what |
saw on the latest draft of the omibus. So | know
the DCQOZ reqgul ations are kept up to date, but there
are di screpancies, so | just want to doubl e check
w th you.
VI CE CHAI R GOLDSTEIN. kay. Thank you. |

just want to nmake sure that's vetted while you're

her e.
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M5. WLSON: Yeah, we're here. Absolutely.

Yes.

VI CE CHAI R GOLDSTEI N:  Thank you.

CHAI RPERSON POURCI AU.  Okay. Ms. Lindsjo,
do you have any questions, coments?

MEMBER LINDSJO  None at this tine.

CHAI RPERSON POURCI AU:  Thanks.

MEMBER LI NDSJO  Thank you for the
presentation.

CHAI RPERSON POURCI AU:  Thank you.

Conm ssioner MIler, do you have questions or
coment s?

COW SSIONER M LLER:  No, | think it's a
pretty straightforward case, and you got the support
of the Capitol H Il ANC and Capitol Hi |l Restoration
Society and OP. That's all pretty great.

| don't know the specifics on the Omi bus
zoni ng provision that applies or doesn't apply here,
but the whole point of that Omibus was to sinplify
and nmake it easier to do stuff. So that wasn't, in
BZA cases, objected to in the overwhelmng majority
of BZA cases, so we were trying to just get rid of
burdensone regul ations. But | don't renenber right
now off the top of ny head the specifics. Mybe OP.

CHAI RPERSON POURCI AU:  And speaki ng of OP,
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| think we are ready to hear their presentation.
M. Jurkovic?

MR JURKOVI C. Perfect, Madam Chair. Yes.

CHAI RPERSON POURCI AU:  On, thank you.

MR JURKOVIC: Yes, for the record, this is
M ke Jurkovic with the Ofice of Planning. 1’11
keep it short. OP stands on the record in our
report, and we recomrend approval of the applicant's
relief. As Vice Chair Coldstein already nentioned,
we did work with the applicant to clarify the side
yard relief required for this application. And that
is all | have.

CHAI RPERSON POURCI AU:  Thank you. Any
questions for OP? No. Al right, thank you. There
are no other agencies that are here to present. W
have received the ANC report in support, which is
great. They are not here though. There are no
parties either in support or opposition, and no
I ndi viduals in support of or opposition. And so
we're ready to go back to you, Ms. Wlson. | don't
know i f you've found the answer, but we'd love to
hear that, as well as any closing statenment you'd
i ke to nake.

M5. WLSON: Thank you so nmuch. | did find

t he answer, and ny assunption is that perhaps the
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unofficial regs on DCOZ's website have not been
updated. | see in ZC notice of final rul enaking
2512, page 47, use perm ssions for residential flat
zones is anended as follows. And then subsection
301.1 has the matter of right uses there, and it's a
permtted principal dwelling unit with an accessory
bui | ding subject to the followi ng conditions. And
none of the conditions lists the five-foot or five-
year requirenment. So | am confortable based on the
final rul emaking that's been published foll ow ng
these regs versus the ones that are online and
per haps haven't been updated, as this is self-
certified.

CHAI RPERSON POURCI AU:  Great. Anything
el se you want to add?

M5. WLSON: Just that the record is clear
that the proposed addition will not inpact the
light, air, privacy, or character of this block, and
we respectfully request the relief granted. Thank
you so nuch.

CHAI RPERSON POURCI AU:  You're wel cone. |
don't believe there are any additional questions or
comrents fromthe Board. Seeing none, | would |like
to thank you for your participation today as well as

the participation of the Ofice of Planning. | ask
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that the Board proceed to deliberation. W can

cl ose. Please close the hearing and the record, and
then we'll deliberate on this case. Excellent.

Does anyone want to nake a notion, or is there any
further deliberation that you would |like to have?

VICE CHAIR GOLDSTEIN. | think the record
is full. | think the applicant has satisfied the
standards, and |'d be ready to nove to approve it.

CHAlI RPERSON POURCI AU: Pl ease proceed.

VI CE CHAIR GOLDSTEIN.  Sorry, let ne pull
up the case caption for the -- | would nove to
approve Application Nunber 21465 at 1724 Potonac
Avenue SE as read and captioned by the secretary.
Thank you.

CHAI RPERSON POURCI AU: | second. Madam
Secretary, would you call the vote, please?

M5. MEHLERT: Pl ease respond to the Chair
or to the Vice Chair's notion to approve the
application. Chair Pourciau?

CHAI RPERSON POURCI AU.  Yes.

M5. MEHLERT: Vice Chair ol dstein?

VI CE CHAI R GOLDSTEI N:  Yes.

M5. MEHLERT: Board Menber Lindsjo?

MEMBER LI NDSJO.  Yes.

M5. MEHLERT: Conm ssioner MIler?
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COWM SSI ONER M LLER:  Yes.

M5. MEHLERT: Staff will report the vote as
four-to-zero-to-one to approve Application Nunmber
21465 on the notion nmade by Vice Chair Col dstein and
seconded by Chair Pourci au.

CHAI RPERSON POURCI AU: | want to thank
everybody for a very productive day. Staff in
particular, we couldn't do it w thout your support.

And thank you to the Board nenbers. It's nice to
have four of us here.

COW SSI ONER M LLER:  Thank you.

CHAI RPERSON POURCI AU: W shi ng everybody a
ni ce eveni ng.

COW SSI ONER M LLER:  Thank you, Chair, for
your | eadership.

VI CE CHAI R GOLDSTEI N:  Thank you.

COW SSI ONER M LLER:  And patience wth
everybody. It was a |onger day, | think, than
anybody anti ci pat ed.

MEMBER LI NDSJO  Yes, for sure. Al right.

See you all next week.
VI CE CHAI R GOLDSTEI N:  Thank you.
(Wher eupon, the above-entitled matter went

off the record at 5:47 p.m)
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CERTI FI CATE

This is to certify that the foregoing transcript was
duly recorded and accurately transcribed under ny
direction; further, that said transcript is a true
and accurate record of the proceedings; and that |
am nei ther counsel for, related to, nor enployed by
any of the parties to this action in which this
matter was taken; and further that | amnot a

rel ative nor an enpl oyee of any of the parties nor
counsel enployed by the parties, and I am not
financially or otherwise interested in the outcone

of the action.

Evan Weat her by
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